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[FROM LAW JOURNAL REPORTS, VOL. XIX, N. 8 xx. 291.) 
NEGLIGENCE — COLLISION ee o INJURY — CONSEQUENCES OF WRONG- 
FUL ACT. 

In an action brought by a passenger upon an omnibus against the owner of another 
omnibus for injuries sustained by the negligent management of the last-mentioned 
omnibus, it appeared that the two omnibuses were racing at the time, and that the 
defendant’s omnibus struck that upon which the plaintiff was riding, and caused 
it to swing agaiust a lamp-post, by which the plaintiff was injured. Had the 
omnibus, which was struck, not been proceeding at so great a speed, it might have 
been pulled up after the collision, and the accident have béen prevented. Held, 
that the judge was not bound to direct the jury that, if the mischief was in part 


occasioned by the misconduct of the person driving the omnibus upon which the 
plaintiff was, he was not entitled to recover, . 


Case for negligence against the defendant as owner of an omni- 
bus, to recover damages for injuries’ sustained by the. plaintighy 
being thrown off another omnibus by the negligence of the driver 
of the defendant’s omnibus. 

Plea— not guilty. 

At the trial, before Rolfe, B., at the Liverpool Spring Assizes, 
1850, it appeared that the plaintiff was a passenger outside of an 
omnibus running between Manchester and Longsight, which just 
before the accident was racing with another omnibus driven by 
the servant of the defendant. They were both driving at a furi- 
ous rate; and in trying to avoid a ¢art which was in the way, the 
wheel of the defendant’s omnibus came in contact with a project- 
ing step of the omnibus on which the plaintiff. was riding, which 
caused the latter.to swing toward the kerbstone. The speed with 
which it was going rendered it impossible to pull up, and the seat 
upon which the plaintiff sat struck against a lamp-post, and he 
was thrown off. In summing up to the jury, his lordship said, 
that the plaintiff was not disentitled to recover merely because 
pe — md io or ron te at a furious rate, and 4 a if 

j ought that the collision took place from the neg igence 
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of the defendant’s omnibus, so that the other omnibus was not in 
fault in not endeavoring to avoid the accident, then the defendant 
was liable. The jury found for the plaintiff; and Bliss, on the 
18th of April, moved for a new trial, for misdirection. He cited 
in argument, Thorogood v. Bryan, 18 Law J. Rep.(N.8.) C. P. 336; 
Butterfield v. Forrester, 11 East., 60; Lack v. Seward, 4 Car. & P. 
106; Luzford v. Large, 5 Car. & P. 421; Pluckwell v. Wilson, 5 
Car. & P. 375; Woolf v. Beard, 8 Car. & P. 373; Hawkins v. 
Cooper, 8 Car, & P. 473; and Smith v. Dobson, 3 Man. & G. 59. 

The Court took time to consider, and on the 8th of May judg- 
ment was delivered by 

Potxock, C. B.—This was an action tried, before my Brother 
Rolfe, at Liverpool, when there was a verdict for the plaintiff, 
damages £50. It appears that the plaintiff was a passenger on 
the top of an omnibus, which was struck by the defendant’s omni- 
bus, and the consequence was, that the omnibus on which the 
plaintiff was, continuing its career, ran against some obstacle, and 
the plaintiff was thrown off with considerable violence. My 
Brother Rolfe, at the trial, directed the jury to ascertain whether 
the mischief arose from the negligence of the driver of the omni- 
bus of the defendant, and the jury found that the collision did 
arise from that negligence. Mr. Bliss moved for a new trial, on 
the ground that my Brother Rolfe had not directed the jury that 
if the mischief was in part occasioned by the misconduct of the 
person driving the omnibus on which the plaintiff was, that then 
the defendant would not be responsible, the facts being that the 
two omnibuses were going at a great rate, and the omnibus on 
which the plaintiff was was driven at such a rate that it could not 
pull up after the collision so as to avoid the accident. We are 
all of opinion, that in this case there ought to be no rule, and that 
there was no fault to be found with, or objection to be taken 
against, the direction of my Brother Rolfe. The rest of the Court 
are entirely of opinion that, generally speaking, where an injury 
arises from the misconduct of another, the party who is injured 
has a right to recover from the injuring party for all the conse- 
quences of that injury. On the present occasion | entirely concur 
with the Court, that there ought to be no rule, and that the direc- 
tion was perfectly right. I am, however, disposed not quite to 
acquiesce to the full extent in the proposition, that a person is 
responsible for all the possible consequences under any circum- 
stances that may be imagined. I wish to guard against laying 
down the proposition so universally ; but this I am quite clear in, 
that every person who does a wrong is, at least, responsible for all 
the mischievous consequences that may reasonably be expected 
to result under ordinary circumstances from such misconduct; and 
l think it is quite clear, that in the situation of these parties any 
distinction that.1 might be disposed to put in an extreme case, in 
the one which is before the Court, does not arise. We are all of 
opinion that in this case there should be no rule. 

Rule refused. 
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CASES IN THE OHIO REPORTS,* 
OVERRULED, DOUBTED, LIMITED, AND CHANGED BY LEGISLATION. 


BY M. E. CURWEN. 


“ Certainty,’ said one of the old lawyers, whose argument is 
reported in Plowden, “ certainty is the mother of repose.” The 
means by which that certainty is proposed to be attained, in our 
system of jurisprudence, is by the rule. stare decisis. “Whena 
rule has been once deliberately adopted and declared,” said 
Chancellor Kent, 1 Com. 476, “it ought not to be disturbed, 
unless by a court of appeal or review, and never by the same 
court, except for very cogent reasons, and upon a clear manifest- 
ation of error; and if the practice were otherwise, it would be 
leaving us in a state of perplexing uncertainty as to the law. 
The language of Sir William Jones is exceedingly forcible on this 
point. “No man,” says he, “who is not a lawyer, would ever 
know how to act, and no man who is a lawyer would, in many 
instances, know what to advise, unless courts were bound by 
authority as firmly as the Pagan deities were supposed to be 
bound by the decrees of fate.” 

The rule presupposes that no principle of law will be pro- 
pounded by the final tribunal of the state, unless upon solemn 
argument, a careful review of former decisions, an attentive 
examination of the facts of the particular case, and upon mature 
deliberation by the whole court. 

How far the Ohio Reports have been made upon these princi- 
ples, the following considerations may show. A judge, conver- 
sant, from a residence at the capital, and his high professional 
standing, with the practice of the court in bank, states, “that at 
chambers, the judges, after examining a case together, and deter- 
mining upon the point upon which it is to be decided, leave it for 
one of their number to draw up their opinion for the Reports. In 
writing out the opinion, of course, many matters appear in the 
opinion, as arguments and dicta, which the court itself did not 
decide, and are, therefore, to be considered as the opinion of the 
judge who writes out the opinion. The point which the court 
decides appears on the margin or syllabus of the report, and 
hence the marginal note in the report sometimes appears a little 
different from the opinion,’ 1 Swan’s Practice, 2, note 9. The 


' The copyright pf this article has been secured. 
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substance of this statement is, that, as an expression of the opinion 
of the court, nothing in the report is reliable but the syllabus. Of late 
years, however, even the syllabus seems not to have been pre- 
pared by the court, nor even under their supervision. 10 Ohio R. 
513, 11 Ohio R. 357, 18 Ohio R. 361, 10 Ohio R. 263, 16 Ohio R. 
309. It generally appears, on the morning after the decision is 
made, in the Columbus papers, where it is said to have been pre- 
pared by the official reporter, and is thence transferred to the pub- 
lished report, “printed under the authority of the general assem- 
bly.” The syllabus can not, therefore, be considered as reliable, 
and upon what the profession are to rely does not yet appear. 
But, in no ambiguous givings-out, they are informed that the 
“opinions of the judges are drawn up in great haste,” and some- 
times without proper care ; that “some expressions in the report 
are well calculated to mislead the profession in forming an opin- 
ion of the grounds upon which the case was decided ;”* that wrong 
reasons have been assigned in the judgments for the grounds of 
the opinions ;+ that the court have overlooked, at times, material 
facts, or the want of indispensable averments in the pleadings ;} 
that their decisions, when sitting in inferior tribunals, are not 
authority; || and that they do not consider themselves bound by 
their own decisions in bank.§ 

If the decisions themselves have left the impression upon the 
minds of the profession that the law was somewhat unsettled, the 
mode of reporting them has not tended greatly to reéstablish 
their confidence in its stability. Upon this topic it is unnecessary 
to go into details; it is sufficient to allude to the preface to 15 
Ohio Reports, where the reporter apologizes to mankind for not 
having a volume of eight hundred pages ready for distribution 
within eight or ten weeks after the rising of the court; and to the 
repeated excuse for important errors, that “circumstances pre- 
vented the reporter from giving attention to the sheets as they 
passed through the press,” Preface to 12 Ohio Reports. 

The foregoing remarks are made if no censorious spirit, but 
only to show the applicability of the rule of certainty to the Ohio 


* Preface to 15 Ohio R.; Birchard, C. J., in 17 Ohio R. 355. 

+ Read, J., in 15 Ohio R. 445. 

t Birchard, C. J., in 17 Ohio R. 404; Hitchcock, J., in 14 Ohio R. 436; Birchard, J., in 
14 Ohio R. 125. 

| Hitchcock, J., in 7 Ohio R. ii. 175. 

§ Wood, J., in 12 Ohio R. 21; Birchard, J., in 12 Ohio R. 344; Lane, C. J., in 10 Ohio 
R. 161; Birehard, ©. J., in 16 Ohio R. 600, ete. - 
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Reports, and to explain the importance of a list of overruled 
cases. Dicta, in the opinions, have not, as a general rule, been 
noticed, since it is presumed that no safe lawyer will ever rely 
upon such dangerous guides. It is not pretended, of course, that 
the list is perfect, but, so far as it goes, it is believed to be relia- 
ble, and sufficient to put the accurate reader upon inquiry. It 
will probably be followed by a list of overruled cases in the 
reports of other western states. 


ADAMS vy. JEFFRIES, 12 Ohio R. 253. 


An administrator’s sale, made under an order of court, since 
1824, without showing that the heirs were parties to the pro- 
ceeding, is void. 

This is much too broad. The question was whether, under the 
act of 1831, which required that the lawful heirs should be made 
defendants to the petition, and that they should be served with 
process, or otherwise notified of the pendency of the petition, in 
the manner prescribed by the chancery act, 29 Ohio Laws, 267, 
§ 31, the plaintiff can recover by the bare production of the order of 
sale, without proof of petition filed, service of process, or of pro- 
ceedings anterior to the order. The court decided that he could 
not. The act of 1824 was not under consideration. Robd v. 
Irwin, Lewis v. Lewis, 15 Ohio R. 689, 715; Snevely v. Lowe, 18 
Ohio R. 368. 


ARMSTRONG v. HUSTON, 8 Ohio R. 552. 


An appraiser of land at an administrator’s sale stands in such 

a relation that his purchase, without fraud, will be set aside at 

the instance of the heirs. 

Limited in Bohart v. Atkinson, 14 Ohio R. 236. “Without 
intending to overrule or impair the force of that decision,” said 
Birchard, C. J.,““we are not prepared to extend it to any case 
where it is not strictly in point.” 


ATKINSON vy. JORDAN, 5 Ohio R. 294. 


An assignment of effects by an insolvent debtor to trustees, for 
the benefit of preferred creditors, with a clause that those who 
do not, within a specified time, release the debtor, for account 
of what may be received from the proceeds of the assignment, 
is void, as against other creditors. The effects assigned may, 
' by proper process, be subjected in the hands of the assignees. 


The decisions upon the subject of assignments, down to 9 Ohio 
Reports, are given in Swan’s Stat. 718. By the act of 1838, all 
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assignments of property in trust which shall be made by debtors to 
trustees, in contemplation of insolvency, with the design to prefer 
one or more creditors to the exclusion of others, shall be held to 
inure to the benefit of all the creditors, in proportion to their respect- 
ive demands. Swan’s Stat. 717, $68. Under this statute, it has 
been decided that the grantee of a fraudulent conveyance who has 
conveyed the property in good faith to an innocent purchaser, or 
has restored it to the owner before creditors have filed their bills 
against him, is not liable as a trustee to them. His liability 
arises by operation of law, in consequence of his having in his 
hands that which ought to be applied to the satisfaction of the 
creditors’ debts; and if he divests himself of that before their 
rights accrue he is not liable to’ them. Swift v. Holdridge, 10 
Ohio R. 230. But whether the assignment be fraudulent or not, 
if a creditor, with a view to secure a preference to himself, 
receives, as a trustee, an assignment of property from a debtor 
in failing circumstances and contemplating insolvency, and out 
of the proceeds pays himself, he will be held to account for the 
whole property, although he may have conveyed the surplus, after 
satisfying his own claims, to the administrator of the debtor 
before creditors have filed their bills againct him to charge him as 
trustee under the statute. This is the effect of the decision, but 
not the language of the marginal abstract. Mitchell vy. Gazzam, 
12 Ohio R. 315. If the assignment be for the equal benefit of 
all the creditors, it is immaterial what were the intentions of the 
grantor. Whether they were fraudulent or not, the assignment is 
valid. Bancroft v. Blizzard, 13 Ohio R. 30: The statute can, of 
course, have no effect on an assignment made in another state of 
an instrument executed in Ohio. Dundas v. Bowler, 2 West. Law 


Journal, 27. 


BAGGS v. LOUDENBACK, 12 Ohio R. 153. 

In an action upon a renewed note, into which illegal interest 
has been incorporated, the consideration may be inquired into 
and the illegal interest deducted. The renewal of a note is 
not considered as payment. Where illegal interest has been 
paid, the excess may be treated as payment of the original debt 
and be deducted therefrom, unless there has been a complete 
settlement and liquidation between the parties, and voluntary 
payment of interest. 


In Shelton v. Gill, 11 Ohio R. 417, the court seemed to have 
been of opinion (for the language of the report is not explicit) 
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that, where interest was paid from time to time, as the time was 
extended for the payment of the original loan, though there 
remained a balance of the loan unpaid, the excess of lawful 
interest could not be credited nor recovered back. They consid- 
ered it a payment. The case of the Commercial Bank of Cincinnati 
v. Reed, 11 Ohio R. 498, which is sometimes cited as a decision 
upon the subject of interest, was simply a question whether 
money paid with a knowledge of all the facts, and where the 
payee might conscientiously retain it, could be recovered back in 


a suit at law. And it was properly decided that it could not. ° 


Marriot v. Hampton, 2 Smith’s Leading Cases, *237. 

The opinion of the court in Spalding v. The Bank of Muskin- 
gum, 12 Ohio R. 544, as to what constituted payment, was in 
accordance with the case of Shelton v. Gil; but like the Commer- 
cial Bank vy. Reed, was rather a question. of payment, where the 
law would not have enforced a payment, than of interest. The 
plaintiff made a loan from the defendant, and agreed to pay five 
per cent. as commissions in addition to interest. The money laid in 
bank, and was drawn out by small drafts, at various times, the 
five per cent. being deducted from each draft when it was paid at 
the bank. This was held to be a payment of the commission, 
which could not be recovered back. And in Rains v. Scolt, 13 
Ohio R. 107, the chancellor refused to interfere where the party 
had not availed himself of the defense of usury at law, nor ten- 
dered the amount justly due, with lawful interest, nor given suffi- 
cient reasons for not making such tender. 

In Graham v. Cooper, 17 Ohio R. 605, the court, professing to 
follow Baggs v. Loudenback, decided that payments of excessive 
interest indorsed upon the note, could not be recovered back, nor 
set off against the principal debt ; and they considered the law so 
clearly settled by their former decisions, that they refused to cer- 
tify that there was probable cause for prosecuting a writ of error. 
This led to a declaratory law upon the subject, by which it is pro- 
vided that, in all actions for the recovery of money, all payments 
of money or property made by way of usurious interest, whether 
made in advance or not, shall be deemed, as to the excéss of 
interest above the rate allowed by law at the time of making the 
contract, to be payments made on account of the principal. The 
rule does not extend to bona fide indorsees of negotiable paper 
purehased before due, without actual notice. But the excess 
incorporated into negotiable paper may, in such cases, after pay- 
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ment, be recovered back (by the party paying it) from the party 
originally exacting it. 46 Ohio Laws, 55, § 1. 


BANK OF UNITED STATES v. SCHULTZ, 2 Ohio R. 506. 

If the court be equally divided in opinion the judgment below 

is affirmed. 

The rule does not extend to cases of writs of error in prosecu- 
tion for crimes or offenses, the punishment whereof is capital, or 
by imprisonment in the penitentiary. In such cases, upon an 
equal division of opinion in the court in bank, judgment must be 


‘reversed, and the case remanded for further proceedings. 42 Ohio 


Laws, 52, § 2. 


BANK OF VIRGINIA v. BANK OF CHILLICOTHE, 16 Ohio 
R. 170. 


An agreed statement of facts forms no part of the record, 

unless made so by bill of exceptions. 

But if it is so made a part of the record, though informally, and 
without that technical precision which is sometimes used, it will 
be sufficient. Acheson v. Sutliff, 18 Ohio R. 122. 


BARRET v. REED, 2 Ohio R. 484. 


Query. If a constable, pleading his official authority for making 

his arrest, can sustain such plea by proving that he acted as 

a constable, and was reputed to be such. 

In Johnson v. Stedman, 3 Ohio R. 94, and in Eldred v. Sexton, 5 
Ohio R. 215, the court decided that such evidence was prima facie 
sufficient, and, unless contradicted, must be conclusive. 


BARTO v. ABBE, 16 Ohio R. 408. 


In cases of forcible entry and detainer, the justice is not 

authorized to sign and enter upon his docket a bill of excep- 

tions; and if he does, it will not be regarded by the higher 
court on error. 

Changed by statute. Either party has the right to except to 
the opinion of the justice upon any qustion of law arising in the 
trial of the complaint, and when either party shall alledge such 
exception, it is the duty of the justice to sign and seal a bill con- 
taining the same, if truly alledged, with the point decided, and 
make the bill part of the record in the cause. 47 Ohio Laws, 
38, § 1. 


BATES v. COOPER, 5 Ohio R. 115. 


Whether there is any distinction, as to the rule of construction, 
between statutes providing for our system of public improve- 
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ments, and those providing for public roads by private corpo- 

rators, Judge Wright intimated that, in favor of public works, 

the power to take private property for public use should be 
liberally construed. 

In Moorhead v. The Little Miami Railroad Company, 17 Ohio 
R. 340, the court held that a railroad company was a private 
incorporation, and that in favor of such a corporation, the act 
which conferred the power to subject private property to public 
use, should be strictly construed. It was said that this rule was 
the only safe one, and that it should be adhered to with unyielding 
tenacity. 


BEREMAN v. XENIA BANK, 4 Western Law Journal, 500. 
A sheriff is not liable to an amercement for refusing to execute 
a writ of venditioni exponas, except the printer’s fee is ad- 
vanced. Pe 
Changed by statute. If the party resides in the county, or has 
an agent there, the officer must first demand his fees, or he will 
not be excused. 48 Ohio Laws, 26. 


BIGELOW v. BIGELOW, 4 Ohio R. 147. 
Personal actions once suspended, are always suspended. 


Denied in Hall v. Pratt, 5 Ohio R. 85. 
BIGGERSTAFF y. LOVELAND, 8 Ohio R. 44. 


Purchasers at judicial sales acquire not the right or interest of 

the judgment creditor, but of the judgment debtor. 

But whenever the right of the purchaser is invalid by reason of 
a defect in the proceedings, the purchaser may, in equity, be 
subrogated to the rights of the creditor against the debtor to the 
extent of the money paid and applied to the debtor’s benefit; 
and, to that extent, has a lien on the property sold, as against all 
persons, except bona fide purchasers without notice. 44 Ohio 
Laws, 114 §§1, 2. 


BISBEE v. HALL, 3 Ohio R. 465. 


Leases for ninety-nine years may be sold on execution as 
chattels. 


In Reynolds v. The Commissioners of Stark County, 5 Ohio R. 
204, the court held that a lease was, personal property, although 
it contained a stipulation that it should be renewable forever. 


Doubts having arisen as to the correctness of the rule, the case 


of Loring v. Melendy, 11 Ohio R. 355, was reserved to the court in 
bank for the purpose of settling the law. The case was finally 
Vor. III. x. s, No, 3.. 14 
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decided upon another point; but the court, in delivering their 
opinion, declared the law to be, that permanent leasehold estates 
are lands, subject to all the rules and laws which attach to land, 
for all purposes, and that judgment liens attached to them as 
lands. The profession imagined that this deliberate declaration 
settled the law; but Lane, C. J.,in Boyd v. Talbert, 12 Ohio R. 
212, expressed his apprehensions that Loring v. Melendy did not 
conclude the point; and declared his readiness to constder it, 
when it became necessary. In the Northern Bank of Kentucky v. 
Roosa, 13 Ohio R., the question was whether judgments were 
liens upon permanent leaseholds for one year without levy, and 
it was held that they were. Under the Ohio statutes, the court 
considered that for all purposes connected with the laws regula- 
ting judgments, executions, sales, and descents, leasehold estates 
are to be regarded as if they were freeholds, and not chattels. A 
typographical error in the report, 13 Ohio R. 363, top line, of 
“ 1829,” instead of “1839,” should be adverted to. 


BLISS v. LONG, Wright’s R. 351. 


A witness called to testify what a deceased witness testified on 
a former trial, between the same parties, can not be allowed to 
state the substance of his testimony. 


Overruled in Wagers v. Dickey, 17 Ohio R. 439. 


BODKINS v. TAYLOR, 14 Ohio R. 489. 

A party whose name appears upon negotiable paper, is not a 

competent witness to impeach its consideration. 

In Rohrer v. Morning Star, 18 Ohio R. 579, it was held that the 
rule was not applicable, unless the paper be negotiated before it 
falls due. In that case, one of the makers of a note was offered 
to prove fraud and want of consideration. 


BOYD v. TALBERT, 12 Ohio R. 312. 
Whether a permanent leasehold estate is realty or personalty, 
is an open question. 


See Bisbee v. Hail, above. 


BRIGHT v. CARPENTER, 9 Ohio R. 139. 

If a person not a party, gives his name to a note already exist- 
ing, his engagement is collateral only, and he is to be held as 
guarantor; but if such person sign his name to such a paper at 
the time of its execution—in this case he did so by indorsement 
in blank—without prescribing the limits of his responsibility, he 
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authorizes the holder to treat him as a maker, and is as much 
bound as if his name was written under that of the principal. 

As the judges have divided in opinion upon similar cases, it 
will be well to notice the cases which follow this. In Stage v. 
Olds, 12 Ohio R. 158, the sureties for the performance of a cove- 
nant to pay money, interposed between the name of the principal 
and their own, the words “ We bind ourselves as security for said 
O. (the principal), for the full and faithful performance of the 
above agreement.” The execution of this paper was one act, 
and they were held joint obligors. The court stated the princi- 
ple to be, that parties connected with the original execution and 
delivery of a bond, note, or other written instrument, are, in law, 
unless it be otherwise clearly expressed, joint makers or obligors. 
In Leonard v. Sweetzer, 16 Ohio R. 1, the defendant, signing a 
contract at the same time and upon the same consideration as 
the principal, wrote over his own signature, “I guaranty the 
fulfilment of the above contract.” He was held to be an original 
contractor. This case is distinguishable from that of Camp v. 
James, 6 Ohio R. 417. The defendant, Hulet, had written to the 
plaintiff, recommending a customer, and adding, “If you agree, | 
have no hesitation in saying I will be responsible for the amount” 
of certain goods which the customer might purchase of the plain- 
tiff. On the same paper was written, “I fully concur with Mr. 
Hulet in the above recommendation, and make myself jointly 
responsible with him. (Signed) L. M. James.” The court said 
that “there was no pretense of a joint contract as far as Hulet 
was concerned., His undertaking was original, distinct, and sep- 
arate, having no reference to a connection with the undertaking 
of James. A joint action can not be sustained.” In Champion 
v. Griffith, 13 Ohio R. 228, the name of the defendant. was 
indorsed in blank, upon a promissory note, and the indorser was 
sued as joint maker; but no contemporaneous execution being 
shown, the court held that the plaintiff was rightly nonsuited. The 
case of Robinson v. Abel, 17 Ohio R. 36, was precisely upon the 
same point, and decided upon the same principles. In Galev. Van 
Arman, 18 Ohio R. 336, the guaranty was in the same words as in 
Leonard v. Sweetzer, and the court held it to be a joint contract. 
There seems to have been no difference of opinion in the minds 
of the judges, in all these cases, but upon the question, whether 
in the absence of all proof, the mere correspondence of the dates 
in the original contract and in the guaranty, was of itself suffi- 
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cient evidence of a contemporaneous execution; though Hitch- 
cock, C. J. seemed to think that by the words “I guaranty,” 
the party prescribed'the limits ‘of his responsibility. In Stage v. 
Huston, and in Leonard vy. Sweetzer, the dates corresponded. The 
question of joint liability, in both cases, was raised by demurrer. 
In the other cases cited,*there were no dates and no evidence 
offered as to contemporaneous execution, except in ‘Bright v. 
Carpenter where it was distinctly proved. 

The result of the above decisions is : 

1. Parties to the original execution of an instrument, whether 
they appear upon its face or as indorsers, are joint makers or 
obligors, unless they prescribe the limits of their responsibility. 

2. They do not prescribe the limits of their responsibility by 
the words, “I guaranty,” or, “I bind myself as surety.” 

3. If the dates correspond, the court, on demurrer, will presume 
a contemporaneous execution. 

4. If the engagement be by indorsement, without date, in blank, 
the presumption is against a joint execution; and the defendant 
can not be held liable as maker, without proof of contemporane- 
ous execution. 


BROCKAWAY v. CLARK, 6 Ohio R. 51, 

Illegal interest. Commented on in Rains v. Scott, 13 Ohio R. 
115. See Baggs v. Loudenback, above, and the remarks of Wood 
J. in Shelion v. Gill, 11 Ohio R. 418. 


BROWN v. FARRAN, 3 Ohio R. 151. 

Certificate of relinquishment of dower sufficient, if it contain 

a substantial enumeration of the acts required by the statute, 

though the words be not followed. | 

The result of the later decisions seems to be, that if the certifi- 
cate of the proper officer on a conveyance of real estate, of the 
_ acknowledgment of a married woman, show that she acknow]l- 
edged before him that she voluntarily executed the conveyance, 
it will be sufficient. The law does not require that the certificate 
should show a separate examination, that the contents were made 
known, etc., but the court will presume that the officer taking the 
acknowledgment, didhisduty. Chesnut v. Shane, 16 Ohio R. 599. 


BURROWS v. VANDEVIER, 3 Ohio R. 383. 


Order for opening a road forty feet in width is erroneous, the 
law directing that it must be opened sixty feet. 
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Changed by statute. The road must be not less than forty, nor 
more than sixty feet wide. 42 Ohio Laws, 18, § 1. 


BYINGTON v. GEDDINGS, 2 Ohio R. *228, 376. 


The holder of a note payable to R. K., or bearer, in cattle, may 
recover upon it, in hisown name. But he must aver and prove 
that the note was delivered to him for a good consideration. 


“The plaintiff in error,” said the court, in Rhodes v. Lindly, 3 
Ohio R. 51, in commenting on this case, “claimed a reversal on the 
ground that the right of the original payee did not appear by the 
declaration to have passed to the holder, by assignment, delivery, 
or otherwise; and that ground being considered sufficient for the 
purpose the judgment was reversed without further examination. 
In this case, the direct question is presented, whether such a 
contract as this can be so transferred, as to authorize a third per- 
son tomaintain a suit in his ownname. Our unanimous opinion 
is, that no such right can be transferred.” 


CAMP v. JAMES, 5 Ohio R. 417. 
Collateral undertaking by one, to which another adds, ‘I make 
myself jointly responsible, is not a joint contract. 


See Bright v. Carpenter, above. 
CANBY v. PORTER, 12 Ohio R. 79. 


Tenant by the curtesy initiate has an estate of freehold in his 

wife’s land, which may be sold on execution. 

Changed by statute. The husband’s interest in the real 
estate of his wife, is not liable to be taken in execution for the 
payment of his debts, during the life of the wife, or the life or 
lives of the heir or heirs of her body. 44 Ohio Laws,75,§1; 45 
Ohio Laws, 23. 


CARR v. WILLIAMS, 10 Ohio R. 305. 


A defect in a deed by husband and wife, can not be rectified as 
against the wife. 


Changed by statute. 47 Ohio Laws, 53, § 1. 


CARLISLE v. LONGWORTH, 5 Ohio R. 371. * | 
A deed from the county auditor, for lands sold for taxes, can 
not be received in evidence, without transcripts of the various 
records of the proceedings upon which the sale was founded. 
This decision was under the law of 1825, which has been 

repealed. Under the act now in force, Swan’s Stat. 928, § 85, it 

has been decided that an auditor’s deed for forfeited land, sold 
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under the estate, is prima facie evidence of title, and may be 
given in evidence without any preliminary proof. The statute 
throws upon the person seeking to avoid the deed, the burden of 
showing that the proceedings, prior to its execution, were illegal. 
Turney v. Yeoman, 14 Ohio R- 207. 


CASE v. MARK, 2 Ohio R. 342. 

Distinction between case and trespass: whenever the injury is 

direct and immediate, trespass is the proper action. Where 

trespass is the proper action, plaintiff can not at his election 
bring case. 

Changed by statute. Where, by the wrongful act of any per- 
son, an injury is produced either to the person or personal prop- 
erty or rights of another, or his servant, child, or wife, for which 
an action of trespass may by law be brought, an action of tres- 
pass on the case may be brought to recover damages for such 
injuries, whether it was wilful or accompanied by force or not, 
and whether the injury was a direct and immediate consequence 
from such wrongful act, or whether it was consequential or indi- 
rect. 42 Ohio Laws, 72, § 4. 

This statute, it will be observed, creates no new liability, but only 
allows case to be brought, in certain cases, where by common 
law, trespass would have been the proper remedy. Damages 
may, of course, be too remote to be the ground of an action, 
although they be “the consequence of a wrongful act.” Vicars 
v. Wilcocks, 8 East 1; 2 Smith’s Lead. Cases, *300, 325. 


CASE v. HEFFNER, 10 Ohio R. 180. 

This case is sometimes cited to show that protest of a foreign 
bill is absolutely necessary to a recovery. The court only decided 
that unless the bill were legally protested, no statute damages 
could be recovered. McMurchey v. Robinson, 10 Ohio R. 496. In 
a suit brought by a bank, whether domestic or foreign, no aver- 


ment of protest is necessary to recover statutory damages. Lewis 
v. Bank of Kentucky, 12 Ohio R. 132. 


CASS v. ADAMS, 3 Ohio R. 223. 
The levy of an execution upon goods, or land, whilst the levy 
is in foree and undisposed of, is a satisfaction, though no 
money be paid. | 
In Reynolds v. Rogers, 5 Ohio R, 173, the court, in speaking of — 
this case said: “the term Jand, introduced into the report, must 
have been inadvertently used. It could not have been the inten- 
tion of the court to decide that question.” 





a hae Bea had aacla tahoe 





Cases Overruled, etc. 111 
CASSILLY v. RHODES, 12 Ohio R. 88. 


Where lands, subject to a mortgage, are sold under a decree of 

foreclosure, the emblements of a lessee are protected, and do 

not pass to a purchaser under the decree. 

The rule was extended to all judicial sales. Seybolt v. Burtner, 
Dunlap v. Hill, 4 West. Law Journal, 551. 


CHAMPION v. GRIFFITH, 13 Ohio R. 228. 
The mere indorsement upon a note, of a stranger’s name in 
blank, is prima facie evidence of guaranty. But if made at 
the time of execution by the other party, or in pursuance of 
an intention to become responsible, it is an original underta- 
king ; and such person will be held as the maker of the note. 
The distinction between an indorser and a guarantor is this: 
the indorser contracts to be liable to pay the note, in case of its 
dishonor, if it is duly presented to the maker at its maturity, and 
due notice is given to him of the dishonor, and not otherwise. 
That notice must be on the very day of the dishonor, or, at latest, the 
next business day. The guarantor contracts that, upon the dishonor 
of the note, he will pay the amount, upon presentment being 
made to the maker, and notice given to him of the dishonor within 
a reasonable time. This reasonable time is ordinarily measured 
by the fact whether, by the omission to make due presentment at 
the maturity of the note, and to give due notice of the dishonor, 
the guarantor has sustained any loss or injury. If he has not, he 
is liable for the whole note; if he has, he is exonerated to the 
extent of the injury which he has sustained. Story on Promis- 
sory Notes, § 460. Now the question arises, what contract does 
a person, not the payee of a note, make, when he indorses his 
name in blank upon it? If his indorsement be contemporaneous 
with the original execution of the note, he will ordinarily be 
deemed a guarantor on the footing of the original consideration. 
The Ohio cases cited above, under Bright v. Carpenter, however, 
hold that, as to third persons, such an indorser becomes not a 
guarantor, but a joint maker; 7. ¢., that no default of the holder 
in making demand on the real principal and giving notice of the 
dishonor, can exonerate him. But, in the absence of proof by 
the plaintiff of contemporaneous execution, they hold that the 
mere indorsement is prima facie evidence of guaranty; that is, 
the indorsement will be presumed to have been subsequent to the 
original execution. In that case, however, it is indispensable that 
the contract of indersement must have been made upon a suffi- 
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cient consideration, or it will be no guaranty. Green v. Dodge, 2 
Ohio R. *430, 498. The unanimity of the court, and the cer- 
tainty of the law in Ohio, upon the subject of guaranty, is well 
illustrated in Parker v. Riddle, 11 Ohio R. 102. 

The second point in the abstract of the case on which we are 
remarking, though adopted without objection by Hitchcock, J., in 
Robinson v. Abell, 17 Ohio R. 36, is loosely stated. Every one who 
puts his name to commercial paper “intends to become responsi- 
ble,” but that intention does not render him a maker. It is the 
intention to become responsible from the time of its execution that 
fixes his liability as a maker. 

Subsequent to the decision in Champion v. Griffith, and prior to 
that in Robinson v. Abell, a statute was passed, requiring the 
holder of any promissory note, due bill, or bill of exchange, on 
pain of not recovering costs in more than one action, to prosecute 
a joint action against all the original makers and indersers 
thereof, and give the bill or note in evidence. 42 Ohio Laws, 72, 
§ 1. In Robinson vy. Abell, the plaintiff was nonsuited because 
he did not prove the signature of the indorser. The act alluded 
to, was insisted on by the counsel, but seems not to have been 
noticed by the court. If this last case is to be considered as 
authority, upon this point, the plaintiff can not safely joim all the 
makers and indorsers, as defendants, unless he is sure that he 
will be able to prove the signatures of ail the indorsers, and that 
their indorsements were contemporaneous with the making: of the 


note. 


CHAMPION vy. JANTZEN, 16 Ohio R. 91. 

Under the act “providing for the collection of claims against 

steamboats and other water-crafts, and authorizing proceedings 

against the same by name,” an action for assault sr battery 
committed by one of the officers, while the craft is beyond the 
territorial jurisdiction of this state, can not be sustained. 

In consequence of. this decision, a law. was passed, extending 
the provisions of the statute to cases arising out of the jurisdic- 
tion of the state, although the craft may not have been, at the 
time the cause of action accrued, navigating the waters within 
or bordering upon this state; but not to the prejudice any of 
bona fide purchaser without notice. 46 Ohio Laws, 78. 


CLARK v. PULLMAN, 2 West. Law Journal, 426. 


Upon a capias ad respondendum, it is not sufficient to state gen- 
erally that the defendant is about to remove, etc., but the par- 
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ticular facts must be stated from which the general conclusion 

is deduced. 

This case was incorrectly reported. It was a capias ad satis- 
faciendum, Curwen’s Index, 62. The doctrine has been over- 
ruled. Upon a capias ad respondendum, the affidavit is not defec- 
tive in setting out the cause to justify a capias, where the words 
of the statute are adopted, although the particular facts, from 
which the affiant deduces the conclusion that the debtor is about 
to remove his property out of the jurisdiction of the court, with 
intent to defraud his creditors, are not stated. Hockspringer v. 
Ballenburg, 16 Ohio R. 304. 


CLEVELAND v. BODWELL, 13 Ohio R. 133. 


Where suit is brought in the common pleas, on a claim within 
the jurisdiction of a justice of the peace, if the defendant 
appeals to the supreme court, and the plaintiff recovers more 
than in the court below, he is entitled to full costs in both 
courts. 


As there is now no appeal to the supreme court, in cases at 
law. this rule is obsolete. 43 Ohio Laws, 81, § 9. 


COLLIER v. JOHNSON, 7 Ohio R. 235. 
Under the law for the relief of insolvent debtors, applicants 
having property to surrender, are required to give bond to the 
commissioner. 
Modified by statute. No bond is required of a resident, unless 
in case of fraud. 42 Ohio Laws, 29. 


COMMERCIAL BANK v. REED, 11 Ohio R. 498. 
Illegal interest. See Baggs v. Loudenback, above. 


COMMISSIONERS OF CANAL FUND v. PERRY, 5 Ohio R. 56. 
By pleading to the merits, the defendant admits the corporate 
capacity of the plaintiff to sue. 

Denied in Lewis v. Bank of Kentucky, 12 Ohio R. 132. 


CONNELL v. CONNELL, 6 Ohio R. 353. 
To bar the dower of the wife by a deed, executed under the 
act of 1805, it is necessary that the certificate of acknowledg- 
ment should show that the wife was acquainted with its con- 
tents. 
Overruled in Chesnut-v. Shane, 16 Ohio R. 599. See Brown v. 
Farran, above. . 
COVENTY v. ATHERTON, 9 Ohio R. 34. 
‘Query, whether a fraudulent concealment, by which the plain- 
Vou. III. ny. s. No. 3. 15 
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tiff has been delayed, will enlarge the time for bringing ‘an 
action, under the statute of limitations. 


It was decided in Fee v. Fee, 10 Ohio R. 469, that it would not. 


COWLES v. RAGUET, 14 Ohio R. 38. 


A mortgagor may redeem, notwithstanding the consideration of 
the note, to secure the payment of which the mortgage was 
executed, was illegal or contrary to the policy of the law. 


The language of the court,in some of the cases, upon the sub- 
ject of immoral considerations, is. not entirely consistent, and a 
review of them may be of service in ascertaining the grounds of 
their decisions. 

In Roll v. Raguet, 4 Ohio R. 400, Roll executed a note to Rag- 
uet in consideration of Raguet’s agreeing to desist from institu- 
ting any criminal prosecution against Charles Roll, his son, who 
was accused of theft by Raguet, and not to appear before any 
judicial tribunal to give evidence against him for the alledged 
offense, but would endeavor to suppress any investigation con- 
cerning it. The defendant having pleaded the agreement, the 
plaintiff demurred. The court held that the demurrer was well 
taken. In Raguet v. Roll,7 Ohio R. 76, upon scire facias on a 
mortgage to charge lands with execution, the defendant below 
pleaded the same facts, and that the mortgage was given to 
secure the payment of the notes. The defendant below had a 
verdict, and, on motion for a new trial, the court held it proper. 
The ground of the decision was, that the statute relating to scire 
facias on a mortgage, allowed the defendant to plead any legal 
plea in bar, or avoidance of the deed or money therein demanded. 
Raguet then brought ejectment upon the mortgage, and Roll: set 
up the same defense to that action; but the court decided that in 
ejectment upon a mortgage, the consideration upon which the 
mortgage deed was executed, was not examinable. 7 Ohio R. 
ii., 70. Upon such a mortgage, it was decided in the principal 
case here cited, that the mortgagor had a right to redeem, the 
court considering that the clause of defeasance was simply a con- 
dition for the payment of the money. The same question of 
immoral consideration came up for decision in James v. Roberts, 
18 Ohio R. 548. The complainant being threatened with a pros- 
ecution for forgery, executed certain notes to the defendant, and 
gave a mortgage to secure their payment. Upon the complain- 
ant’s filing a bill to have these notes and mortgage canceled, the 
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court granted relief, on the ground that they had been extorted 
by threats of a groundless prosecution, from an innocent person. 
Hitchcock, J., did not sit in.the case, and Avery, J., dissented. In 
Thomas y. Cronise, 16 Ohio R. 54, where the complainant had 
conveyed a lot of land in execution of a bet, the court refused to 
interfere. In Cumpston v. Lambert, 18 Ohio R. 81, an officer who 
had promised to indemnify another for assisting him in making 
an arrest, which turned out to be illegal, was held not liable on 
the promise—ths contract being to do an illegal act. 


CURTIS v. OHIO, 5 Ohio, R. 324. 
When the court are divided in opinion, the judgment below is 
affirmed. 
In criminal cases the rule is modified by statute. See Bank of 


United States v. Shultz, above. 


DILLE v. WOODS, 14 Ohio R. 122. 
Where a witness is objected to on the ground of interest, and 
by the statement in the bill of the party offering his evidence, 
it appears that he will be subject to a less liability, in the event 
of his recovery, than the sum to be recovered of the witness, 
in that event, by the opposite party; he is incompetent, not- 
withstanding his disclaimer of all interest in the suit. 
By a statute, subsequent to this decision, no person offered as 
a witness can be excluded by reason of his interest in the event 
of the suit, except parties to the action, or persons for whose 
immediate benefit the action is prosecuted or defended, or as- 
signees of a thing in action, assigned for the purpose of making 
him a witness. 48 Ohio Laws, 33, §3.* 


DOUGLASS v. DANGERFIELD, 10 Ohio R., 152. 

As to the interest acquired by purchasers at tax sales. The 
court seemed to have inclined to the opinion that the deed con- 
veyed the legal title, although that title, at the time of the sale, 
was in the government of the United States. 


Denied in Neiswanger v. Gwynne, 13 Ohio R. 74. The pur- 
chaser at a tax sale, acquires no better title than was held by the 


*The construction of this statute came in question in Carter v. Mullen, in the Com- 
mercial Court of Cincinnati, October 17, 1850, upon a motion to rule out a deposition, 
taken in a chancery case, previous to the enactment of the law, of a person inter- 
ested, as the warrantor of the defendant’s title, in the event of the suit. The court 
admitted the testimony, holding that the word “ action” used in §3, meant as well 
cases in chancery as suits at law Cincinnati Gazette of October 18, 1850. 
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former owner at the time of the sale. Gwynne v. Neiswanger, 
18 Ohio R. 400. 


DOUGLASS v. WADDLE, 1 Ohio R. 420. 

Endorsers of promissory notes endorsed for the use and accom- 

modation of the drawer, are co-sureties, and the last endorser 
- can not recover more than a contributable share against a 

previous endorser. 

In Williams vy. Bosson, 11 Ohio R. 62, the court said that they 
saw no reason to extend this rule beyond the kind of paper to 
which /ocal usage had applied it; and held that the endorsers of 
an accommodation bill were not joint sureties, but were liable to 
each other in the order of their becoming sureties. 


ELLIS v. BERVELLIER, 15 Ohio R. 489. 


An endorser of a bill of exchange, whose interest is equally 
balanced, is a competent witness to prove a prior endorsement, 
claimed to have been forged. ; 

Whether his interest were equally balanced or not, is. now 


immaterial. See Dille v. Woods, above. 


EWING v. HIGBY, 7 Ohio R. i., 198. 

EWING v. HOLLISTER, 7 Ohio R. ii., 138. 
In a proceeding by administrator to sell decedents’ real estate 
for the payment of debts, if minor children, not named in the 
petition, actually have an appearance entered for them in 
court, by their guardian, pending the petition, they are bound 
by the order of sale. The irregularity does not effect the title. 
These are decisions under the act of 1824, 2 Chase’s Stat. 

1308. They have been sustained in Robb v. Irwin and Lewis 

v. Lewis, 15 Ohio R. 689, '745, and in Snevely v. Lowe, 18 Ohio R. 

368. The law has since been changed by statute. Swan’s Stat. 

362. 


FAGIN v. COOLEY, 17 Ohio R. 44. 

A deposition can not be read in evidence on a trial at law, 

unless the deponent would, be a competent witness if person- 

ally present in court. | 

This was not precisely the point decided. The decision was, 
that the deposition of a person, competent as a witness at the 
time it was taken, can not be read in evidence, if the deponent 
becomes interested, in the event of the suit, before the trial. 

As to the interest which will exclude a witness, see Dille v. 
Woods, above. : 
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FERGUSSON v. MILLER, 5 Ohio R. 460. 


The defense that there has been a former decree upon the 
merits, should be made by plea. The defendant, in this case, 
demurred. 


Wood, J., in delivering the opinion of the court, in White .v 
United States Bank, 6 Ohio R. 529, said: “I am satisfied from 
anything there is in that case, that the court did not intend to be 
understood that such defense could not be made by answer ; but 
only that it was not well made on demurrer.” 


FORD v. SKINNER, 4 Ohio R. 378. 

A judgment lien upon land is not discharged, against a subse- 

quent purchaser, by the fact that chattles were once levied 

upon, and the levy released, by the mutual consent of the 
parties to the execution. 

Overruled in Ford v. Commissioners of Geauga County, 7 Ohio R. 
ii., 1848, where the court held that when an execution is levied 
upon chattles sufficient to pay the debt, and subsequently the 
goods are restored to the defendant by consent of the plaintiff, 
the judgment lein on the defendant’s land is lost as against a pur- 
chaser during the continuance of the levy. 


FULTON vy. LANCASTER INSURANCE COMPANY, 7 Ohio 
R. ii., 5. 
A policy of insurance containing no clause against barratry, 
does not cover a loss, the remote cause of which is the negli- 
gence of the master or crew. 
Overruled in Perrin v. Protection Insurance Company, 11 Ohio 
R. 147, where it was held that it was no defense that the loss 
was occasioned by negligence in the agents of the insured. 


GOODENOW v. TAPPAN, 1 Ohio R. 60. 
On motion in arrest of judgment, if the court be equally 
divided in opinion, the motion fails. 
The rule is modified in some criminal cases. See Bank of 
United States v. Shultz, above. 


GOOD v. ZERCHER, 12 Ohio R. 364. 
The forms required by statute for the execution and acknowl- 
edgment of instruments to convey or incumber lands of a 
feme covert must be pursued strictly. | 
Overruled in Chesnut v. Shane, 16 Ohio R. 599. See Brown v. 


Ferran, above. 
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GOODLOE v. CINCINNATI, 4 Ohio R. 500. 
Where the corporation of a town acts illegally and maliciously, 
to the prejudice of an individual, an action on the case for 
damages may be sustained against such corporation. 

As corporations are now held liable for civil injuries, though 
the acts complained of were not illegal, nor attended with any 
circumstances of malice or negligence, it may be of interest to 
review the cases that have followed Goodloe v: Cincinnati. In 
Scovil vy. Geddings, in 1836,'7 Ohio R. ii., 214, it was decided that 
where a corporation were authorized by law to do an act, and 
their agents acting in good faith, within the scope of their author- 
ity, performed it, neither were responsible to individuals for 
injuries sustained by them, in consequence of the performance 
of that act. This doctrine, thus broadly laid down, was limited 
in Hickox v. Cleveland, 8 Ohio R. 543, in 1838, by restricting it to 
cases where the statute conferring the power to do the acts, 
prescribed a form of assessing damages, by which compensation 
might be made. Two years later the court went still further, 
confessedly beyond the adjudicated cases, and held that corpo- 
rations were liable like individuals, for injuries done, although 
the act was not beyond their lawful powers. Rhodes v. Cleveland, 
10 Ohio R. 160; which was an action on the case for cutting 
ditches and water courses, in such a manner as to canse the 
water to overflow and wash away the plaintiff’s land. In 
McCombs vy. Akron, 15 Ohio R. 475, the plaintiffs house and lot 
were situated on the street and sustained an injury in conse- 
quence of the defendants cutting down and grading the street, 
but from no other act. The court held the defendants liable, 
although the act was done in a legal and judicious manner, 
within the scope of their coporate authority, and without any 
circumstances of negligence or malice. Birchard, J., dissented. 
The same point was brought before the court in 1849, in Akron v. 
McComb, 18 Ohio R. 229, and the-same principle was reaffirmed. 
Where fraud is charged, it is of course no defense that the fraud- 
ulent acts were done in the capacity of corporators. Bartholo- 


mew v. Bentley, 15 Ohio R. 659. ba 


GOODSELL y. THE ST. LOUIS, 4 Western Law Journal, 123 ; 
16 Ohio R. 178. 
An action against a water craft can not be sustained, in this 
state, or an indebtedness contracted in another state. 


Changed by statute. See Champion v. Jantzen, above. 
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GRAHAM v. COOPER, 17 Ohio R. 605. 


Where interest greater than at the rate of six per cent. has 
been voluntarily paid, the same cannot be recovered back, 
nor set off against the principal debt. 





As to the rate of interest: parties may now by law stipulate in 
the instrument of uniting for the payment or forbearance of 
money, for any rate of interest not exceeding ten per cent.; and 
on such agreements, judgments obtained will carry interest, at 
the rate specified. If no interest is specified, six per cent. is the 
legal rate. No incorporated banking institution of this state is 
entitled to receive more than the rate of interest specified in its 
charter. Foreign banks are not mentioned in the act. 48 Ohio 
Laws, 87. 

As to payments of usurious interest and the right to recover 
back, see Baggs v. Loudenback, above. 


GRAY v. OHIO, 4 Ohio R. 354. 


A negro is not an admissible witness against a quarteroon, on 
trial, charged with a crime. 


The law which disqualified negroes from testifying against 
whites, has been repealed. 47 Ohio Laws, 18, § 6. 


GREEN v. DODGE, 2 Ohio R. +430, 498. 
See Bright v. Carpenter, and Champion v. Griffith, above. 


GREENE v. OHIO, 8 Ohio R. 310. 
Query. Whether a corporation can appoint an agent by parol ? 
It was decided in Akron v. McComb, 18 Ohio R. 229, that corpo- 
rations might give authority to their agents by parol. 


HALL v. ASHLEY, 9 Ohio R. 91. 

In this case it was held that a sale, under a judgment against 

the heir at law, to a bona fide purchaser, without notice of the 

ancestor’s will, would not prevail against the devisee, although 
the will was a foreign one, and not recorded in Ohio. 

The statute now provides that the title of a purchaser of any 
lands situated in Ohio, derived from the heirs of any person not 
a resident of this state at the time of his death, shall not be 
defeated by the production of the will of such decedent, unless 
the wil] shall be admitted to probate and record, in the county 
where the land is situated, within two years from the death of 
the testator. Devisees may, however, protect their rights for a 
limited time, by caveat, recorded in the county where the land lies. 
47 Ohio Laws, 33, § 4. 
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HARLAN v. READ, 3 Ohio R. 285. 
Payment of a note can not be avoided in a suit at law by way 
of defense, upon the ground of fraud, unless the fraud goes to 
the whole consideration. 
See Ohio v. Collins, below. 


HAZLETT v. CRITCHFIELD, 7 Ohio R. ii., 154. 
The limitation laws of Ohio are so framed that all actions and 
causes of action must be governed by the particular act in force 
at the time the cause of action accrued. | 
In Putnam v. Rees, 12. Ohio R. 21, the court were equally divided 
in opinion as to whether this case were law or not. 


HERF v. SCHULTZ, 10 Ohio R. 263. 


It was claimed that this case decided that the amount for which 
the defendant should be held to bail, upon a capias ad respond- 
endum, must be indorsed on the writ. 


No such principle was decided. In Hockspringer v. Ballenburg, 
16 Ohio R. 304, it was held that no such indorsement was 


necessary. 


HICKOX v. CLEVELAND, 8 Ohio R. 543. 
Where the corporation of a town are authorized to grade and 
level streets, and provide a mode of assessing damages, and 
compensating adjacent proprietors, an action can not be sus- 
tained against them for an act done in the legal execution of 
the duties prescribed. 
For the decisions upon this subject, see Goodloe y. Cincinnati, 


above. 


HORSEY v. HEATH, 5 Ohio R. 355. 

Where one of two partners is deceased, and the other insolvent, 

a surety for the firm, having paid the debt, may proceed in 

equity against the estate of the deceased partner, without pros- 

ecuting a suit against the survivor. 

In consequence, probably, of this decision, a law was enacted 
that where two or more persons shall be indebted in any joint 
contract, or upon a judgment founded upon any such contract, 
and either of them shall die, his estate shall be liable therefor, as 
if the contract had been joint and several, or as if the judgment 
had been against himself alone. Swan’s Stat, 355, § 92. 


HOWELL v. CINCINNATI INSURANCE COMPANY, 7 Ohio 
R. i., 276. 
A loss occasioned by the negligence of the officers of a steam- 
boat is not chargeable to the insurers, unless the policy con- 
tains an agreement to insure against barratry. 
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Overruled in Perrin v. The Protection Insurance Company, 14 
Ohio R. 147, where it was held that in an action on a policy of 
insurance it is no defense to show that the loss was occasioned by 
negligence in the agents of the insured. 


HULL v. JEFFREY, 18 Ohio R. 390. 


Assignments of property giving preference to creditors may be 
made in good faith, under proper circumstances, notwithstand- 
ing the statute of 1835, upon that subject. 


At common law, the debtor had an undoubted right to assign 
all his property to any particular creditor, in exclusion of the 
others ; and might stipulate, as a condition of his preferring him, 
that he should accept the property assigned in full of all demands, 
and release the debt. The only limit to this right of preference 
was, that it should be exercised bona fide for the payment of debts, 
and that the debtor should reserve to himself no property which 
the law would make liable to execution. The Ohio decisions 
established a somewhat different rule. They held that a stipula- 
tion that the preferred creditors should release all further claims, 
or that the distribution should be delayed a year, to afford time 
for creditors to come in, made the assignment fraudulent and void. 
Hull v. Jeffrey, Repplier v. Orrich, 7 Ohio R. ii., 246. Creditors, 
therefore, who overhauled such assignments by proceedings in 
chancery, obtained a preference. To remedy this inequality, the 
statute of 1835 was passed. It provided “that all assignments of 
property made by debtors to trustees, in consideration [contem- 
plation] of insolvency, and with a design to secure one class of 
creditors and defraud others, shall be held to insure [inure] to the 
benefit of all the creditors, in proportion to their demands,” 33 
Ohio Laws,13. It will be observed that this act does not declare 
that the assignment shall be void; on the contrary, it has been 
decided that though the intentions of the assignor were fraudu- 
lent, the assignment was, notwithstanding, valid. Harshman v. 
Lowe, 9 ‘Ohio R. 92. It only declared that the assignment should 
inure to the benefit of all the creditors, without preferring any. 
It did not affect conveyances made to creditors, nor conveyances 
made without fraud. Hull v. Jeffrey. While the law stood thus, 
the act of 1888 was passed, by which it was provided that all 
assignments of property in trust, which shall be made by debtors 
to trustees, in contemplation of insolvency, with the design to 
prefer one or more creditors to the exclusion of others, shall be 
held to inure to the benefit of all the creditors, in proportion to 

Vor. Ill. w. s. No. 3, 16 








er 





122 Cases Overruled, etc. 


their respective demands. An absolute conveyance of property 
by a debtor to his creditor to pay a debt is not, of course, within 
the statute. Wacox v. Kellogg, 11 Ohio R. 394. The phraseology 
of the statute, as well as the language of the court, in Hull v. 
Jeffrey, would lead one to infer that the courts would not, by con- 
struction, extend its provisions to assignments made directly to 
creditors, without the intervention of trustees, to secure the pay- 
ment of their own debts. There are, however, extra-judicial dicta 
by Read, J., that the courts will hold such creditors trustees. “If 
in contemplation of insolvency,” said Judge Read, in Mitchell v. 
Gazzam, 12 Ohio R. 315, “ and with a design to prefer one creditor 
over another, the debtor assigns his property to such creditor, or 
any other person, in trust, to satisfy the debt of such creditor 
designed to be preferred, and to account for the application of the 
property so transferred, or the residue after the payment of such 
debt, it matters not what may have been the manner or form of 
such transfer, the court would look to the substance of the thing 
done, and hold such creditor, or other person receiving such trans- 
fer, u trustee for all the creditors.” “Where a creditor takes an 
assignment or transfer of the property of an insolvent debtor, to 
obtain a preference over other creditors, the statute interposes, 
and fastens his responsibility, and the courts will be careful to 
compel him to execute the trust,” meaning that they will compel 
an equal distribution among all the creditors. It is submitted 
that there is nothing in the case itself, nor in the statute, to jus- 
tify this language. In Mitchell v. Gazzam, the assignment was to 
M., a creditor, to pay expenses and M.’s liabilities, then all or any 
other debts, as might be right, and to account for the balance, if any, 
when demanded: and the court held him+to be a trustee for all 
the creditors ; that being the legal effect of the assignment itself, 
the clause of preference being, by statute, inoperative. 

It is immaterial whether the intentions of the assignor are 
fraudulent or not; if the assignment be for the equal benefit of all 
the creditors, it is valid. Bancroft y. Blizzard, 13 Ohio R. 39. 


JEFFRIES v. ANKENY, 11 Ohio R. 372. 

An action in the case lies against township trustees, for refusing 
a lawful vote, without averment and proof of malice. 

The case seems to have been decided under the influence of 
Lord Holt’s opinion in Ashby v. White, Lord Raymond’s R. 938, 
Mr. Justice Wilson, in commenting on that ¢ase, in Drew v, Coul- 
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ton, 1 East, 566, said, “In Ashby v. White, 1 do not see any thing in 
Lord Holt’s opinion, as to its being wilful, being a necessary 
ingredient in the action ; but afterwards in entering the resolution 
of the lords, I find that they relied on that ground. All the debates 
and arguments go upon the malice; and all those who have acted 
on that determination have considered that the refusal must be 
wilful and malicious in order to support the action.” 

Jeffries v. Ankeny was however followed in Lane v. Baker, 12 
Ohio R. 237. That was an action against school directors for 
excluding a child from school, whom they decided to be a negro, 
and therefore legally excluded. No malice was averred or proved, 
but the court held that the child was white, and that the defend- 
ants were liable for excluding him. 

In Stewart and Others v. Southard, 17 Ohio R. 402, the defendant 
in error declared against the plaintiffs in error as school directors, 
and averred that they “ contriving etc., to deprive him of the ben- 
efit of having his children educated at the district school, wrong- 
fully admitted certain colored children into said school, whereby 
he was deprived of the benefit and advantage of having his 
children taught there,” etc. It does not appear from the report 
whether malice was averred or not. The plaintiffs in error 
demurred, and the demurrer was sustained. In deciding this 
case, Chief Judge Birchard was anxious not to have it thought 
that he meant to question or cause doubts of the correctness of 
the decision in Lane v. Baker, nor in Jeffries v. Ankeny, from which 
he endeavored to distinguish it. 


JORDAN y. SMITH, 14 Ohio R. 199, 


A negro or mulattc person, under the statute of Ohio, is not a 
competent witness in a case depending between a white and 
black person, or where a white man is indicted at the suit of 
the state. 


The law has been repealed, 47 Ohio Laws, 18. 


JONES v. THE COMMERCE, 14 Ohio R. 408. 


The statute authorizing proceedings against a water-craft by 
name, gives no lien. The lien is created by the seizure under 
the provisions of the statute; and if successively seized on 
several claims, the claims are to be satisfied successively, 
according to priority of seizure. A private sale transfers to 
the: purchaser the property in the same state in which it was 
held by the vendor, and subject to the same liabilities. 


The water-craft law has been litigated from its title to the last 
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clause of its last amendment, and the conflicting decisions have 
only tended to darken its obscurity. Probably nothing but a new 
law will settle the various questions that have arisen. 

The case of Jones v. The Commerce, deciding that the statute 
conferred no lien, was followed, February, 1850, in the case of 
The Velocity, 3 Monthly Law Reporter, 61, decided in the District 
Court of the United States for the Northern District of New York; 
but was overruled, as to this point, by the Ohio Supreme Court in 
Bank, December, 1849, in Webster v. The Andes, 18 Ohio R. 187, 
where the majority of the court held “that for labor performed 
on a water-craft in Ohio, the craft is made liable by our statute, 
no matter at whose instance the labor be performed, so that the 
contracting party have, at the time, the rightful control of the 
craft, or of that portion of the craft on which the work is expended. 
And this liability will adhere to the craft, no matter through how 
many hands she passes, until the debt be paid, or the lien-holder 
relinquish his claim.” 

As to the rights of a purchaser at private sale, the syllabus is 
an incorrect statement of the decision, which was that purchasers 
at private sale, with notice, took the craft subject to her liabilities. 
The amendatory statute of 1848 proceeded upon a different sup- 
position. It provided that no claim arising out of the jurisdiction 
of this state should be permitted to attach, to the prejudice of 
any bona fide purchaser without notice. 46 Ohio Laws,78. The 
following from Curwen’s Index, 30, presents a condensed state- 


ment of the decisions that have been made upon the subject: 


COMMON CARRIERS. 


A suit may be brought against the craft by name. &. B. Monarch v. Finley, 10 
O. R. 384. The statute substitutes the boat for the owner, and authorizes suit against 
it, by name, for all money demands against the owner, arising from debts contracted 
on account of, or for the use of, the boat, or for injuries resultiug to passengers or 
property by the boat, or from the misconduct of the officers and crew. The Huron v. 
Simmons, 11 O. R. 458. So, for provisions, 11 O. R. 458, consignor’s charges, The 
Jane Louisa vy. Williams, 5 West, L. J. 8. Seaman’s wages, Lewis v. Cleveland, 12 
O. R. 341. Money borrowed by the master or owner for materials, supplies, labor, 
etec., for the craft, The Arkansas Mail v. Fox, 4 West. L. J. 527; M’Guirev. The 
Kentucky, 6 West. L. J. 179. 

But the act does not extend to include debts cuntuimed before the passage of the act. 
The Monarch v. Finley, 10 O. R. 384. Nor, where a boat has been delivered, in pur- 
suance of an. agreement, to build and deliver it, at a future day at a specified price, 
can the builder afterwards proceed against it, in the possession of a third person, to 
recover for materials, supplies and labor, expended in building the same. The Etna v. 
Treat, 15 0. R: 585; 16 O. R. 276. 
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The purchaser of a steamboat, at private sale, with notice of a debt contracted on 
account of the boat by the original owners, takes the boat, subject to that debt. The 
Waverly v. Clements ; Jones v. Commerce, 14 O. R. 28, 408. 

Such boat may be seized and sold by the creditor, in the hands of such purchaser, 
with notice. 14 0. R. 28. Buta judicial sale of a water-craft, under the statute, 
vests in the purchaser the title, divested of all liability to be again proceeded against 
under the statute, for a claim existing at the time of the sale. Jones v. Commerce, 14 
O. R. 408. Ashutz v. M’ Clelland, 5 Watts R. 487. Matiock v. Deal, 1 Miles R. 254. 
U.S. Digest, Lizn, § Mechanic’s Lien. 

Under this statute authorizing proceedings against a boat by name, for injuries, or 
causes of action arising ex delicto, where the owners would be liable at common law, 
the party injured may sue the owners, or the boat, at his election. The boat is held 
from the date of the seizure to answer for the damages; the statute gives no other 
lien. The remedy is not confined to injuries done within the state. Boyce v. The 
Empress, 3 West. L. J. 174. 

A contract by the captain to carry goods and collect the price from tbe consignee, is 
binding on the vessel, and may be enforced under the statute, in a suit against the boat. 
The Louisa Jane v. Williams, 6 West. L. J.8. The Argyle v. Worthington, \7 O. 
R. 460. 

When a person charters a vessel, by paying a gross sum, the general owner furnish- 
ing the master and crew, and defraying the expenses of the vessel, the vessel is liable 
on the bill of lading. The Argyle v. Worthington. 

The mortgagee of a water-craft has not a lien preferable to the claims of the cred- 
itors ; especially if the craft is running for the joint interest of owners and mortga- 
gee. Kellog v. Brennan, 14 O. R. 72. 

The mortgage of a water-craft does not withdraw such craft from the operation of 
the law authorizing proceedings against her by name ; and in the distribution of the 
fund made by the judicial sale of the craft, the mortgage must be postponed to the 
judgments. Prevost vy Wilcox, 17 O. R. 359. 

It was decided in Goodsill v. The St. Zouis, 4 West. L. J.; 160. R. 178, and in The 
Champion v. Jantzen, 16 O. R. 91, that this statute had no extra territorial jurisdiction 
and only applied to cases arising within the state of Ohio, or to boats navigating the 
waters within or bordering upon the state, when the action arose. The law has since 
been changed by statute. O. L. xiv1,78. The second section of which amendatory 
act has been held inoperative. The Aurora Borealis v. Dobbie, 17 O. R, 125. 

‘“ Navigating the waters within or borderiug upon this state.’”” Amended. The act 
is extended to all boats though the cause of action may have accrued beyond the limits 
of the state, and though the craft was not navigating the waters of the state, provided, 
ete. O. L. xuvi, 78. 

The officer is not required to attach the boat, unless the plaintiff advances the 
expenses of detention, which are not to exceed two dollars a day. O. L. xu, 52. 

Stay of execution may be given, as in other cases, within the jurisdiction of a 
justice of the peace. Berry v. Griffin, 3 West. L. J. 129. 


KING v. BECK, 12 Ohio R. 390. 


A devise to A. for life, and, after his decease, to the heirs of 
his body, and failing heirs at his decease, then over, is an estate 
tailin A. When personal property is conveyed by such devise, 
it is an absolute gift. Where such devise of land contains a 
power of use, and the limitation over is only of what A shall 
die seized of, the estate of A is a fee simple. 


Overruled in King v. Beck, 15 Ohio R. 559. A devise of realty 
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to one and his heirs, to be used by the devisee for life, with 
remainder over to a third person, will not vest the fee in the 
devisee, under the rule in Shelly’s case, if such construction would 
defeat the manifest intentions of the testator. The word heir or 
heirs in a will, if such was the clear intent of the testator, may 
be construed child or children, and they will take as purchasers. 
A similar devise of personalty, if such be the clear intent of the 
testator, will vest such personalty, after the determination of the 
life estate, in the child or children, as purchasers. See Swan’s 
Statutes, 999, § 47, abolishing the rule in Shelly’s case, as to wills. 


LAKE v. DOUD, 10 Ohio R. 415. 


A mortgage defectively executed has a priority of lien over a 

later judgment. 

Mr. Justice Hitchcock, in delivering the opinion of the court, in 
Mayham v. Coombs, 14 Ohio R. 428, said that in Lake v. Doud, the 
purchaser did not set up any claim against the mortgage. The 
act of 1831, in relation to mortgages was scarcely taken into 
consideration by the court. The great, the leading question, was 
a question of fraud. 

In Ohio the rule is, that the first recorded mortgage is the first 
lien, although the mortgagee, whether a legal or an equitable one, 
may have notice of the prior unrecorded mortgage. Burgoyne v. 
Clarkson, 2 West. Law Journal, 325; Stansell v. Roberts, 13 Ohio 
R. 148; Mayham vy. Coombs, 14 Ohio R. 428; White v. Denman, 
16 Ohio R. 59. 


LANE v. BAKER, 12 Ohio R. 237. 


In this case, the declaration, on a suit against school directors 
for excluding children from the public school, who claimed a right 
to be instructed there, did not aver any corrupt motive. 

Birchard C. J., in Stewart v. Southard, 17 Ohio R. 402, said that 
no question seems to have been raised there touching the suffi- 
ciency of the declaration. In point of fact, no other question 
was discussed and decided in that case, but whether a child, 
more white than black, was entitled to share in the common 
school fund. Stewart vy. Southard, which the court seemed anxious 
to distinguish from Lane v. Baker, that no doubts about the correct- 
ness of the latter might arise from their decision, was quite a 
different question; and one where it is submitted, even the aver- 
ment and proof of express malice could not have made the 








ARIANA POT RI) Oe UCMAREPES ERE 








Cases Overruled, etc. 127 


defendant liable. The complaint was that the defendant had 
wrongfully admitted colored children into the school, whereby tie 
plaintiff was deprived of the advantage of having his children 
educated there. Certainly a defendant can not be held liable, 
unless the special damage is the natural and legal consequence of 
the thing done. Vicars v.. Wilcocks, 8 East, 1; 2 Smith’s L. C. *300. 

The election cases in Ohio and Massachusetts have been put 
upon the ground of necessity. Jeffrey v. Ankeny, above. The 
school cases, upon | know not what ground. In all other cases, a 
judicial officer is protected in the honest discharge of his duties, 
though he may have mistaken the law. See Seamen v. Patien, 2 
Caines R. 311; Moore v. Ames, 3 Caines R. 170; Curwen’s Index, 
60, where some of the principal authorities are collected. 


LODWICK v. OHIO INSURANCE COMPANY, 5 Ohio R. 435. 


An insurer does not insure against loss resulting from the neg- 
ligence of the assured, or those employed by him. 


Overruled in Perrin v. Protection Insurance Company, 11 Ohio R, 
147. See Fulton v. Lancaster, above. 


LORING v. MELENDY, 11 Ohio R. 357. 

A permanent leasehold estate is realty, not a chattel. 

“ This point,” said Birchard J.,in The Northern Bank of Ken- 
tucky v. Roosa, 13 Ohio R. 361, “was. not necessary to the determi- 
nation of the cause, and was not considered: by all the members 
of the court at that time.” 

For certain purposes, the Ohio statutes have treated such lease- 
hold estates as if they were realty. See Bisbee v. Hall, above. 


LUDLOW v. M’BRIDE, 3 Ohio R. 240. 


Under the law of 1795, for settling intestates’ estates, the 
Orphans’ Court could not direct sales of land by administra- 
tors, except of lands lying in the county where the court sat. 


Changed by statute. Avery v. Pugh, 9 Ohio R. 67. 


M’CULLOUGH v. ATEN, 2 Ohio R. 426. 

In Benner v. Platter, 6 Ohio R. 504, Wright, J., in delivering the 
opinion of the court, and remarking on this case, said: “the court 
say, ‘we understand it to be a settled rule, wherever the stream is 
made the boundary, it is the water, and not the centre of its 
channel that is referred to.’ We do not think the court intended 
to decide that a boundary upon an unnavigable stream, called 
only to the edge of low water.” 
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The language of the court is not correctly stated. What they 
did say was, “It is the water, and not the bank of its channel, that 
is referred to.” 

The confusion that exists upon the subject of boundaries upon 
water-courses, in the decisions, seems to have arisen from not 
adverting to the common law idea of navigable and innavigable. 
At common law, if the water were salt, though only a foot deep, 
the stream was navigable, and the bed of it, as part of the sea, 
belonged to the sovereign. In such case, the boundaries of 
adjacent proprietors extended of course only to the water’s edge, 
that being the limit of private ownership. But if the water were 


fresh, i. e., no part of the sea, the sovereign claimed no right to 


it, and as every thing, at common law, must have an owner, the 
law gave the bed of the stream to the adjacent proprietors, each 
owning to the middle of the stream. Ohio follows the common 
law, without making any inquiry how applicable its doctrines 
may be to inland waters, five times greater in extent than the 
Irish Sea. 


M’MILLEN v. ROBBINS, 5 Ohio R. 30. 

If tenant for life without impeachment for waste, suffers the 

land to be sold for taxes, he forfeits the estate for life, and the 

reversioner may recover in ejectment. 

In Olinger v. Hoffman, 6 West. Law Journal, 490, the rever- 
sioner, after having had the land entered for taxation in his own 
name and paying the taxes for ten years, permitted the land to 
be sold for taxes. The court held that, under the circumstances, 
he could not be permitted to take the tenant for life by surprise, 
and evict her for not the payment of taxes, without having, pre- 
vious to the sale, given her notice of his intention not in future 
to pay them. 


MAELLER v. FLOWERS, 7 Ohio R. ii. 230. 
A justice of the peace has jurisdiction in a case for a nuisance 
to seal estate where the damages are under $100. 


Overruled in Harrington v. Heath, 15 Ohio R. 483. A justice 
has no jurisdiction in such case. 


MASSICK v. WALLACE, 12 Ohio R. 351. 


Where, by the saving clause of the statute of limitations, the 
right to review a decree in chancery is saved to one of the par- 
ties against whom it is rendered, it inures to the benefit of all. 


Limited in Kay vy. Watson, 17 Ohio R. 27, to cases where their 
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interests are incapable of severance. In a case where the 
interests of the parties are capable of severance, and one not 
barred, joins in a bill of review with others who are barred, the 
bill will be dismissed as to all. 


MEDDOCK v. WILLIAMS, 12 Ohio R. 377. 

The certificate of acknowledgment to a deed, by husband and 
wife, stating that the wife was examined “according to law,” is 
not sufficient to bar her of her dower, after her husband’s death. 
Such certificate is no more than the opinion of the officer taking 
the acknowledgment. The certificate must show upon its face 
what acts were done, that the court may see that the requisi- 
tions of the statute have been properly complied with. 


Overruled in Chesnut v. Shane, 16 Ohio R. 599. See Brown v. 
Farran, above. 
METHODIST EPISCOPAL CHURCH OF CINCINNATI v. 
WOOD, 5 Ohio R. 286. 


In a suit by a corporation, the plea of the general issue admits 
the capacity of the platinffs to sue in the corporate character 
they have ‘described for themselves. 


Denied in Lewis v. The Bank of Kentucky, 12 Ohio. R. 132. 


MONTGOMERY v. KEMP, 5 Ohio R. 240. 


Suits against the sureties of administrators are not sustainable, 
before the amount of debts has been adjusted in a suit against 
the administrator. 


Changed by statute. Ohio v. Humphries, 7 Ohio R. 224. 
MOORE v. ADAMS, 8 Ohio R. 374. , 


A conveyance of land made on consideration of compromising 
alledged causes of action for slander and malicious prosecution, 
and also in consideration of forbearing to urge a prosecution 
for perjury, is a contract executed and not to be set aside in 
equity, upon allegations that there was no legal foundation for 
such suits or prosecution. 


The subject of immoral and illegal considerations is discussed 
above, under Cowles v. Raguet. 


MORNINGSTAR v. SELBY, 15 Ohio R. 345. 


A court of chancery can not entertain jurisdiction to set up 

and establish a lost, or destroyed last will and testament. The 

jurisdiction is with the courts of common pleas, or probate 

courts. — $148 ) , 

Since this decision a law has been enacted upon the subject of 
lost or spoliated wills, to which it is sufficient to refer. 46 Ohio 
Laws, 66. 


Vou. Ill. x. s. No. 3. 17 














130 Cases Overruled, etc. 


MURDOCH vy. RATCLIFF, 7 Ohio R. i. 119. 

A lease for ninety-nine years, renewable forever, is a chattel, 

that upon the owner’s decease, passes to his executor or 

administrator, as any other chattel interest. 

By a subsequent statute, permanent leasehold estates, renew- 
able forever, are made subject to the same law of descent and 
distribution as estates in fee are or may be subject to. Swan’s 
Stat. 289, § 17. 


MUSKINGUM BANK v. CARPENTER, 7 Ohio R. 21. 


An equitable mortgage is preferred in equity, when of prior 
date, to a judgment lien. 


Overruled. See Lake v. Doud, above. 


NASH v. ATHERTON, 10 Ohio R. 163. 

“ Possibly, had I been concerned in that decision,” said Birch- 
ard, J., in Wyckoff v. Stephenson, 14 Ohio R. 20, “1 might have 
questioned its entire applicability of the principles to the facts of 
the case, at least till otherwise convinced by the arguments of my 
brethren.” 


NICHOL v. PATTERSON, 4 Ohio R. 200. 

Justices of the peace have no jurisdiction of actions upon the 

case for nuisance. 

Denied in Maeller v. Flowers, 7 Ohio R. ii. 230; but sustained 
in Harrington v. Heath, and in Cadwallader v. Dunshee, 15 Ohio R. 
486, 488. | 
NORTHERN BANK OF KENTUCKY v. ROOSA, 13 Ohio R. 

334. 

Judgments are liens, without levy for one year, on permanent 

leasc¢holds, as upon other real estate. 

The last clause of this sentence is calculated to mislead. The 
court did not decide that leaseholds for years were realty, but 
only that, for certain purposes, the Ohio statutes directed that 
they were to be considered such. See Bisbee v. Hail, above. 


OHIO v. CAFFEE, 6 Ohio R. 152, 


Authority to plead several matters, is not an authority to rejoin 
several matters. 


By statute, the court may allow the plaintiff to reply several 
matters to a plea of the defendant, and allow a defendant: to 
rejoin several matters to a replication of the plaintiff. .43 Ohio 
Laws, 115, § 7. 
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OHIO v. COLLINS, 6 Ohio R. 126. 


Unless the failure of consideration, upon a written contract, is 

total, it constitutes no defense at law. 

By a subsequent statute, the defendant by special plea, or by 
notice attached to, and filed with the plea of the general issue, 
may alledge the want or failure of consideration, in the whole, or 
in any part thereof, of a specialty or other written contract upon 
which suit is brought. Swan’s Stat. 685, § 136. Under this 
statute, if the defendant relies upon entire failure of consideration, 
he must so make his proof. If he relies on partial failure, he must 
by his proof show wherein the partial failure consists. It is not 
enough that he proves that the consideration is less valuable than 
it was supposed or estimated to be, when the contract was made. 
He must show that the consideration is entirely valueless; or, if 
the defense is partial failure, then he must prove that part of the 
consideration which is claimed to have failed, was entirely value- 


less. Baker v. Thompson, 16 Ohio R. 504. 


OHIO v. GUILFORD, 15 Ohio R. 593. 
If co-trustees authorize one of their number to receive and con- 
trol the trust funds, and are negligent in taking security and 
looking after the fund, and it is lost by the defalcation of the 
trustee having such control, all the trustees are responsible. 


Reversed in Ohio v. Guilford, 18 Ohio R. 500; where it was held 
that, where a loss accrues to a trust fund through the default of 
one of five trustees, his co-trustees will not be held responsible for 
such loss, if they have acted in good faith, and exercised that 
vigilance over the fund which a man of ordinary prudence would 
exercise over his own property. 


OHIO v MOUNT, 2 West. Law Journal, 81. 
Where a verdict of guilty has been rendered on an indictment 
for a penitentiary offense, andthe indictment has been lost or 
stolen before sentence, the verdict may be set aside, a nolle pro- 
sequi entered, and the prisoner may be again indicted and tried. 
Overruled in Mount'v. Ohio, 14 Ohio’ R. 295. After the jury is 
empannelled and sworn, if a nolle prosequi be entered by the prose- 
cuting attorney, with leave of the court, and without the consent 
of the prisoner, it is a good bar to another indictment for the same 
crime. See the authorities, on this point, reviewed by Mr. More- 
head in the fourth volume of the Law Journal, page 97. If, after 
conviction, the indictment be stolen from the files, its place may 
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be supplied by copy, like lost instruments or pleadings. The 
presence of the original indictment is not indispensable to the 
sentence of the prisoner. A judgment on the verdict of convic- 
tion or acquittal is not necessary in order that either may consti- 
tute a bar to another indictment for the same offense. 


OHIO v. TOWN, Wright’s R. 76; 
OHIO v. TURNER, Wright’s R. 27. 

Whether the intent to kill is a necessary ingredient of the crime 

of manslaughter. 

These cases are said to be so reported, as, on this point, to give 
an erroneous impression of the actual opinion of the court. In 
Robert Montgomery v. Ohio, 11 Ohio R. 424, it was held that, under 
the Ohio statute, Swan’s Stat. 228, the intent to kill was not a 
necessary ingredient. 


ORMSBY v. BAKEWELL, 7 Ohio R. i, 98. 
As to the interest which will disqualify a witness in chancery. 
See Diille v. Wood, above. 


PARKER vy. MILLER, 9 Ohio R. 108. 
Whether the recording of a deed after the time limited by law, 
will operate as notice to purchasers subsequent to the recording. 


Explained in Irwin v. Smith, 17 Ohio R. 226. 


PICKAWAY v. HALL, 3 Ohio R. 225. 


The heir can not sustain an action against the security on an 
administrator’s. bond, until the administrator’s accounts are 
settled with the court, or the plaintifi’s right is established by 
judgment. : 


See Montgomery v. Kemp, above. 


PIKE v. UNION, 5 Ohio RR. 528. i. 
Where a new county line divides a township, though the resi- 
dence of a pauper fall within the new county, the only township 
remains chargeable with his support. _ eh Bet 
Overruled in Centre v. Wills, 7 Ohio -R. ii, 171. When a new 
township is established, paupers having a residence within its ter- 
ritorial limits are chargeable upon it, though before charged upon 
the entire township from which it is taken, in whole, or.in part. 


PORTER v. KEPLER, 14 Ohio R. 127. 


In an action against persons, charging them as stockholders of 
an unauthorized banking association, if the jury find a verdict 
against part of the defendants, and in favor of others, judg- 
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ment may be rendered against those who are found to be liable 

by the jury. 

The contrary was decided in Milne v. Huber, 3 McLean’s R. 
212, where it was held that, in actions ex contractu, the recovery 
must be against aller none. But see 42 Ohio Laws, 72, § 1. 


PURCELL v. GOSHORN, 17 Ohio R. 105. 


Though it was the intention of husband and wife to execute a 
deed conveying the fee, a court of chancery will not, as against 
the wife, correct the mistake in the instrument of conveyance, 
and compel the execution of a perfect deed. 


Changed by statute. A court of chancery may correct mistakes 
in deeds, made by husband and wife, as well as in other deeds. 
47 Ohio Laws, 53 


RAGUET v. ROLL, 7 Ohio R. i, 78. . 
What disposition the court will make of a case, where immoral 
or illegal considerations are proved to have been the basis of 
the agreement. Where such defense may be set up, and where 
not. 


See Cowles v. Raguet, above. 


RAINS v. SCOTT, 13 Ohio R. 107. 
A court of equity will not relieve against a judgment, on the 
ground that it has been taken for‘a greater rate of interest than 
six per cent., where the defense might have been made at law. 


See Baggs v. Loudenback, above. 


REDDISH v. WATSON, 6 Ohio R. 510. 

A contract to pay five hundred dollars with fifteen dollars inter- 

est, in advance, every thirty days, is valid, [under the act of 

January, 1824, 29 Ohio Laws, 451,| and the interest paid on the 

contract, in advance, can not be held as part payment of the 

principal. The failure to pay such interest in advance puts an 
oe the contract, from which time only six per cent. is recov- 
erable. 

Overruled in Lafayette Benefit Society v. Lewis, 7 Ohio R. i, 80, 
A contract to pay more than six per cent. interest could not be 
enforced in the courts of law in Ohio, under the laws in force in 
November, 1832. As to subsequent laws, on the ae of inter- 
est, see Bagys vi Loudenback, above. 


REPPLIER v. ORRICH, 7 Ohio R. ii, 246. 


An assignment of a debtor’s effects for the benefit of such 
creditors as may come in within one year and agree to take a 
pro rata proportion, is invalid, 








all 
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On the subject of assignments for the benefit of creditors, see 


Hill v. Jeffrey, above. 

REYNOLDS v. COMMISSIONERS OF STARK COUNTY, 5 
Ohio R. 204. 
A lease is personal property, although it contains a stipulation 
that it shall be renewable forever. Any estate short of free- 
hold, gives the heir no inheritance. 
Upon these points, see Bisbee v. Hall and Northern Bank of 

Kentueky v. Roosa, above. 

RHODES v. CLEVELAND, 10 Ohio R. 159. 


Corporations are liable, like individuals, for injuries done, 
although the act was not beyond their lawful powers. 


For the decisions upon this subject, see Goodloe vy. Cincinnati. 


RILEY v. JOHNSON, 8 Ohio R. 526. 

A preéxisting debt is not such a valuable consideration for the 

transfer of a negotiable note, as that the right of the innocent 

holder without notice, will prevail against the true owner. 

Denied in Riley v. Armstrong, 2 M’Lean’s R. 589, and overruled, 
as to this point, in Carlisle v. Wishart, 11 Ohio R. 172; 16 Ohio 
R. 290. A preexisting debt is a good consideration for the trans- 
fer of a negotiable note, and a bona fide indorsee, without notice, 
takes the note discharged of prior equities. 

ROLL v. RAGUET, 4 Ohio R. 418. 

An action can not be sustained upon a promissory note, the sole 

consideration of which is an agreement on the part of the 

payee, not to prosecute the maker for felony. 

This abstract of the case hardly states it strong enough for the 
purposes of the argument in the opinion ofthe court. The agree- 
ment was not only not to prosecute, but that the payee should 
not appear as a witness, and would endeavor to suppress any 
investigation. It is immaterial whether the illegal act to be done, 
constitutes the sole consideration, or only part of it. In neither 
case, can the payee recover. Raguet v. Roll, 7 Ohio R. i, 76. 
Courts will not always “leave the parties as it finds.” Relief, for 
example, will be granted where notes have been extorted from an 
innocent person by threats of a groundless prosecution, although 
the maker has secured their payment by a mortgage. James v. 
Roberts, 18 Ohio R. 548. See Cowles v. Raguet, above. 

ROGERS v. WEAVER, 5 Ohio R. 536. 


A threat can not affect an obligation, except it amounts to 
duress. But see James y. Roberts, 18 Ohio R. 548. 
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ST. CLAIR v. MORRIS, 9 Ohio R. 15. 

Where the wife joins her husband in a mortgage containing a 

renunciation of dower, a sale of the land by the administrator 

of the husband (under an order of the probate court), for the 
payment of his debts, extinguishes the right of dower, and 
transfers an unincumbered title to the purchaser. 

The ground upon which this decision is placed is that the ad- 
ministrator being the agent of the intestate’s estate, and of all the 
creditors, his power necessarily reaches to the equity of redemp- 
tion which belonged to the intestate, and to the mortgage estate 
which belongs to the mortgage creditor. His only just mode of 
proceeding would be to sell the land and distribute the proceeds 
among the creditors according to the priority of their claims; and 
if the mortgage debt, having the priority, exhausts the estate, the 
petitioner for dower can have no equitable claim against the es- 
tate. The principle, it is submitted, is, that where the wife relin- 
quishesher dower for the benefit of a mortgage creditor, who, by 
the mortgage, obtains a preference over other creditors, and the 
estate is afterwards applied to the extinguishment of that credi- 
tor’s demands, it operates, to that extent, as an extinguishment of 
her right of dower. In the language of the court, in this case, 
“she has no equity.” In Taylor v. Fowler, 18 Ohio R. 567, the 
court took quite a different view of the matter. The wife had 
relinquished her dower to a mortgagee. The estate was subse- 
quently sold on execution against the mortgagor, and the court 
directed the proceeds to be applied first to the payment of the 
mortgage debt, and the surplus to the execution creditor. The 
widow afterwards claimed dower, and it was allowed. 


SCOVIL v. GEDDINGS, 7 Ohio R. ii. 214. 

This case is not abstracted with perfect accuracy. The deci- 
sion was, that where a corporation were authorized by law to do 
an act, and their agents, acting in good faith, within the scope 
of that authority, performed it, neither were responsible to indi- 
viduals, in an action, for injuries occasioned by the performance 
of that act. 

This doctrine has been overruled. Rhodes vy. Cleveland, 10 Ohio 
R. 159; M’Combs y. Akron, 15 Ohio R. 474; Akron v. M’ Comb, 
18 Ohio R. 229. See Goodloe v. Cincinnati, above. 


SCRIBNER v. LOCKWOOD, 9 Ohio R. 184. 
As to the recording of a deed, after the time limited by law, 


being notice. 
See Irwin v. Smith, 17 Ohio R. 226. 
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SEELY v. BLAIR, 6 Ohio R. 439. 
The supreme court may direct a struck jury for the trial of a 
cause pending before it, in a different county from that in 
which the order is made. 
The supreme court having now no jurisdiction in cases at law, 
except on error, this case has become obselete. 43 Ohio Laws, 
81, § 9. 


SHARP v. WARD, 7 Ohio R. 1, 223. 

Days of grace are not allowed upon common notes of hand. 

Changed by statute. All bonds, promissory notes, bills of ex- 
change, foreign and inland, drawn for any sum or sums of money 
certain, and made payable to any person or order, or to any per- 
son or bearer, or to any person or assigns, are entitled to three 
days of grace in the time of payment. Swan’s Stat. 588, §6; 
587, § 1. 


SHELTON v. GILL, 11 Ohio R. 417. 


Illegal interest paid, can not be recovered back. 
See Baggs v. Loudenback, above. 


SHOTWELL v. SUYDAM, 3 Ohio R. 5. 

Query, whether a devise in the will to a widow would not, 

upon being accepted by her, operate to bar her dower, in the 

premises devised to others, and charged with her support. 

This question is settled by statute. If any provision be made 
for a widow, in the will of her husband; she is required within six 
months after probate of the will, to make her election, whether 
she will take such provision, or be endowed of his lands; but she 
shall not be entitled to both, unless it plainly appears by the will 
to have been the intention of the testator, that she should have 
such provision in addition to her dower. If she does not elect 
within that time, she will be presumed to have chosen to retain 
her dower. Swan’s Stat. 998, §§ 45, 46; 44 Ohio Laws, 79. Ward 
v. Ward, 5 West. Law Journal, 503. 


SILLIMAN v. CUMMINS, 13 Ohio R. 116. 


Where the statute in force, when a deed was executed by a 
married woman, required that the contents of a deed be made 
known to her, she is not barred of dower unless it appears, from 
oS are certificate, that such requisition was complied 
with. 

The defect can not be cured so as to bar dower, by showing 
dehors the deed that the woman did know the contents at the 
time of its execution, and intended to pass her dower. 
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The first point was overruled in Chesnut v. Shane, 16 Ohio 
R. 599. See Brown v. Farran; above. The law upon the second 
point has been changed by statute. 47 Ohio Laws, 53. See Pur- 
cell vy. Goshorn, above. 


SMITH v. CINCINNATI, 4 Ohio R. 514. 
See Goodloe v. Cincinnati. above. 


SMITH v. BARBER, 7 Ohio R. ii, 118. 
Proceedings among heirs on partition. Reversed in Smith v. 
Pratt, 13 Ohio R, 548. 


SMITH v. SMITH, Wright’s R. 643. 

Unless a witness will undertake to relate exactly what the de- 

ceased witness testified, he need not be sworn. 

Overruled in Wagers v. Dickey, 17 Ohio R. 439. The witness 
may testify to the substance of what the deceased witness testified 
to, on the former trial. 


SMITH v. PRATT, 13 Ohio R. 548. 


Proceedings of courts of record, although not after the course of 
the common law, may be reviewed by writs of error, as well as 
by certiorari, in Ohio. 


It is said, in Baxter v. Columbia Township, 16 Ohio R. 56, that 
error only lies in cases of judgments after the course of the com- 
mon law. See, too, Ruhlman v. Commonwealth, 5 Binney’s R. 25. 


SOOK v. FRIEND, 9 Ohio R. 78. 
Construction of the statute of limitations. Explained in Hill v. 
Henry, 17 Ohio R. 15. 


SORTWELL v. JEWETT, 9 Ohio R. 180. 


An assignment, giving preference to certain creditors, by an 
insolvent debtor residing abroad, of lands in Ohio, is valid, and 
will not be superseded by a subsequent foreign attachment. 


See Atkinson v. Jordan, above. 


SPALDING v. MUSKINGUM BANK, 12 Ohio R. 544. 


An agreement between a bank and contractors on the public 
works, for the bank to make a loan to the state, to be applied 
to the public improvements on which they were engaged, 
and charge the contractors five per cent. commission, is an 
illegal shift and device by the bank to obtain more than six per 
cent. on its loans. Such a contract would not be enforced in 
favor of the bank against the contractors. But the contractors 
will be regarded as in pari delicto, and having paid the commis- 
sions, the amount can not be recovered back. 


See Baggs v. Loudenback, above. 
Vor. III. n. s. No. 8, 18 
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STAGE v. OLDS, 12 Ohio R. 158. 
Who are joint obligors on a bond, 
See Champion v. Griffith, and Bright v. Carpenter, above. 


STEVENSON v: AGRY, 7 Ohio R, ii, 247. 

A debtor’s assignment for the benefit of preferred creditors, 

imposing no terms and exacting no delays, is valid. 

The principle has heen modified by statute. Such assignment 
inure to the benefits of all the creditors. See Atkinson v. Jordan, 
above. 


STEWART v. CHAMPAIGN COUNTY, 4 Ohio R. 99. 


A devastavit by an administrator can not be suggested and 
proved, in a suit on the administrator’s bond, against the 
administrator and his sureties. 


Changed by statute. See Montgomery v. Kemp, above. 


STLLEY v. FOLGER, 14 Ohio R. 610. 


The election of the widow to take under the will of her hus- 

band, to bar dower, must be made in the Court of Common 

Pleas, within six months after probate of the will. 

In Ward vy. Ward, 5 West. Law Journal, 503, under special 
circumstances, the widow was allowed to make her election, after 
the expiration of the six months. 


STONE v. VANCE, 6 Ohio R. 246. 


“The case of Stone v. Vance,’ said Wood J., in delivering the 
opinion of the court in Bright v. Carpenter, 9 Ohio R. 141, “turned 
upon a peculiar state of facts, which repelled the presumption of 
any joint undertaking between the second and third defendants.” 


SWETLAND v. CREIGH, 15 Ohio R. 118. 
A note payable in current Ohio bank notes is for a sum of 
money certain, under the statute relating to negotiable paper. 
The contrary was held in the circuit court of the United States 
in Hosbrook vy. Palmer, 2 M’Lean’s R. 10; and in Fry v. Rousseau, 
3 M’Lean’s R. 107. 


TAYLOR v. GALLOWAY, 1 Ohio R. *232, 104. 


Power given by will to executors to sell land, may be executed 
by one executor, if one only accept the office under the will. 


But the power being a personal trust, does not extend to an 
administrator with the will annexed. Moody v. Van Dyke, 4 
Birney, 40. 
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THOMPSON v. GIBSON, 2 Ohio R, *339, 439. 

Query—whether the English statute of uses was ever in force 

in Ohio? 

In Heffenstine v. Gerrard, 7 Ohio R., i, 275, it was decided that 
if the statute of uses ever was in force here, it became so by the 
statute of 1795, or of 1805, Chase, 1, 190, 512, and was repealed 
by the statute of 1806. Chase, 1, 528. 


TIERNAN v. BEAM, 2 Ohio R. 465. 

The extent of the vendor’s lien, and how affected by taking 

collateral security. 

In Williams v. Roberts, 5 Ohio R. 35, after remarking that some 
positions were too broadly taken by the judge, who delivered the 
opinion of the court, Hitchcock J. said: “We believe the case to 
have been correctly decided, and we should feel ourselves bound 


by its authority. But we are unwilling to extend it beyond a case 
similarly situated.” 


TREON y. BROWN, 14 Ohio R,. 482. 


A party to a negotiable. paper can not be a witness to invali- 
date it, by showing that it was founded on an illegal conside- 


ration. ; 
Limited in Rohrer v. Morningstar, 18 Ohio R. 599, to cases 


where the paper is nogotiated before it falls due. See Bodkins v. 
Taylor, above. 


UNITED STATES BANK v. DUNSETH, 10 Ohio R. 18. 


The petitioner in dower cannot recover “damages;” i. e. the 
profits in arrear from the time of the husband’s death till the 


assignment of her dower. 

The rule has been modified by statute. The commissioners in 
assigning dower are to estimate the nett yearly value of the real 
estate in which the widow is entitled to dower, estimating the 
value from the day the petition is filed to the day of the assign- 
ment of dower; and the court are required to decree one-third of 
that amount to the widow. The decree operates as a lien on the 
estate of the husband, until paid. 


URBANA BANK v. BALDWIN, 3 Ohio R. 65. 


Judgment confessed during the return term, upon process issued 


on the first day of the term, is a lien from the commencement 
of the term. 


But now, by statute, judgments by confession only have a lien 
on land from the day on which judgments are entered. Thomp- 
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son vy. Atherton, 6 Ohio R. 30, was a decision upon a law prior to 
this. 44 Ohio Laws, 41. 


WADE v. PETTIBONE, 14 Ohio R. 557. 

By a typographical error, this case is incorrectly abstracted. 
“The creditor, on: an execution, may claim the benefit of a pur- 
chase made by his attorney, etc.” 


WALLACE v. RENICK, 7 Ohio R. 156. 


By a sale of land for taxes in the Virginia Military District, 
surveyed but not patented, the whole interest passes to the pur- 
chaser, and no right remains in the original holder. But if such 
holder, to defeat the sale for taxes, is permitted to withdraw the 
survey and make a new one, upon which he obtains a patent, 
such patent is not void. The patentee holds the title subject to 
the rights that may have been acquired by the purchaser for 
taxes. 

This was a decision under the law of 1822. The court subse- 
quently decided that the purchaser under a judgment for taxes, 
obtained all the owner’s title, whether legal or equitable, and that 
the holder of the legal title was only a trustee for such purchaser. 


Renick v. Wallace, 8 Ohio R. 539. 


WARE v. BRUSH, 1 McLean’s R. 533. 
Dictum, that non-residents are not barred by the Ohio statutes 


of limitations. 
A subsequent statute has provided that non-residence shall be 


no disability in ejectment. 44 Ohio Laws, 78. 


WARNER v. WEBSTER, 13 Ohio R. 506. 
“That case,” said Read, J., in Paine v. Moorehead, 16 Ohio 
R. 445, “was rightly decided, although a wrong reason was 


assigned.” 


WEYER v. ZANE, 3 Ohio R. 306. 


The judgment of a court of competent jurisdiction, though 
rendered in a form of proceeding not known to our practice, — 
and apparently without service of process, or notice on the 
defendant, can not be treated as a nullity whilst unreversed. 


Explained by Lane, C. J., in Adams v. Jeffries, 12 Ohio R. 273. 
The statute, under which those proceedings were had, authorized 
a judgment, without process. The rule in Ohio is, that courts 
have no jurisdiction unless the parties have been served with 


process. 
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WHITE v. RICHMOND, 16 Ohio R. 5. 

Current Ohio bank notes are for “a sum of money certain,” 
within the meaning of the statute upon negotiable paper. 

The contrary was held in Hosbrook v. Palmer, 2 M’Lean’s R. 
10; and in Fry v. Ronsseau, 3 M’Lean’s R. 107. 


WHITNEY v. WEBB; 10 Ohio R. 513. 
The disability of “beyond seas,” in the act of limitations, is 
removed by death, and the heir whether himself under disabil- 
ity or not, is barred of his ejectment, unless he sue it within 
twenty-one years after the death of his ancestor. 
This point was not decided. “It was neither more nor less,” 
said Lane, C. J., in Carey v. Robinson, 13 Ohio R. 196, “than the 
old question of supervenient disabilities, and was discussed and 


decided on no other principles.” 


WILLIAMSON v. REES, 15 Ohio R. 572. 

In affirming this decision, in Wélliamson v. Collins, 17 Ohio R. 
354, Birchard C. J., said that some expressions, which through 
haste and want of proper care, found their way into the report, 
were well calculated to mislead the profession in forming an 
opinion of the grounds upon which the case was decided. 


WILKINS v. PHILLIPS, 3 Ohio R. 49. 

Where one party to a writ of error is within the saving clause 
of the statute of limitations, the case is saved to all parties. 

This decision was followed by Massie v. Wallace, 12 Ohio R.- 
351; but was limited in Kay v. Watson, 17 Ohio R. 27, where a 
feme covert, within the saving clause of the statute, joined in a 
bill of review with others who were barred by lapse of time, when 
their interests were capable of severance, and the court dismissed 


the bill as to all. 


WINN v. OHIO, 10 Ohio R. 345. 


Neither the Supreme Court nor the court of common pleas, 
has any power to issue a certiorari in criminal cases. 


Such writs may now issue from the court of common pleas, 
directed to justices of the peace, in prosecutions for offenses 
where the defendant is not recognized, or the decision of the 
justice is final. 42 Ohio Laws, 72, § 3. 


WOODS v. DILLE, 11 Ohio R. 455. 
Rvsereed in Dille v. Woods, 14 Ohio R. 122, on account of the 


admission of incompetent testimony. 








142 Mortgage on Vessels. 


MORTGAGE OF VESSELS. 


One of the most important commercial regulations passed by 
the late Congress, and whieh went into effect on the first of Octo- 
ber, was an act in relation to the recording of mortgages upon 
vessels. The law provides that no bill of sale, mortgage, hypoth- 
ecation—other than a lien by bottomry created during her voyage, 
by a loan of money, or materials, necessary to repair or enable 
the vessel to prosecute a voyage—or conveyance of any vessel, or 
part of any vessel of the United States, shall be valid against any 
person other than the grantor or mortgagor, his heirs and devi- 
sees, and persons having actual notice thereof, unless the bill of 
sale, etc., is recorded in the office of the collector of customs, 
where the vessel is registered or enrolled. 

Collectors are required to record all such conveyances, noting 
the time of their receipt for record, and the cancellation of them, 
in a book, in which are to be indexed alphabetically the names of 
the vendor or mortgagor, and vendee and mortgagee; and the 
book is to remain in the office, open for inspection during office 
hours. He is to furnish to any person, when required, a certifi- 
cate, setting forth the names of the owners of any registered ves- 
sel, the proportions owned by each, if inserted in the register, and 
the material facts of any existing incumbrance recorded since the 
issuing of the last register; namely, the date, amount, from and to 
whom, or in whose favor made. 

Fees for recorded mortgages, etc., 50 cents ; for certified copies, 
each, 50 cents; for certificates of encumbrances, $1. 

In the case of vessels to be hereafter registered, and in all bills 
of sale of registered vessels, the owner is required to state what 
proportion belongs to him, and it is to be entered on the register. 

Consuls and commercial agents are forbidden to notice com- 
plaints of unseaworthiness against a vessel, under the act of June 
20, 1840, unless the complaint is signed by the first or the second 
and third officers, and a majority of the crew. 

Any person who, on the high seas, shall attempt to destroy a 
vessel, being the property of a citizen of the United States, shall 
suffer imprisonment to hard labor, for a term not exceeding ten 
years, nor less than three years. 
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THIS NUMBER. 


There is sometimes difficulty in ealeulating accurately how much space an article in man- 
uscript will oceupy when it comes to be printed. The list of Overruled Cases, in this number, 
n this way overran more than ten pages, but we thought it better to give it entire than toi 
divide it. Several articles, furnished .by our correspondents, have, for this reason, been 
postponed. 


NEGOTIABLE PAPER—PROOF OF INDORSEMENT. 


The construction of the act of 1838, “to amend an act, entitled ‘an act, dispensing with 
proof in certain cases,’ ’’ came in question in the Superior Court of Cincinnati, during the 
last month. The plaintiff declared in the common courts for money had and received. 
The defendant pleaded, first, non-assumpsit, and a discharge under the bankrupt law speci- 
ally. On the trial the plaintiff offered a promissory note made by the defendant to A. B., 
or order, and by A. B. indorsed in blank, and proved that the defendant admitted that he 
mate the note. Upon this evidence, the defendant moved to nonsuit the plaintiff, because 
he had not shown title in himself to sue on the note. Somers v. Harris, 16 Ohio Reports, 
262, was cited by both parties. The motion was argued by Messrs. Spencer and Corwine 
for the plaintiff, and Messrs. Fox and French for the defendant. 

In sustaining the motion, Judge James remarked that the only change which the statute 
had made in the commercial law was, to dispense with proof of the signature of the parties 
where the note was specially declared on. This is the substance of Somers v. Harris. Had 
the plaintiff been the payee of the note, he would have shown his title to it by proving the 
signature of the maker only ; but where the note is made payable to the order of a third 
person, proof that the maker admitted that his own signature was genuine, does not, in any 
way, show that the plaintiff has title to the note. No one can acquire title to negotiable 
paper, payable to A. B. or order, without showing that A. B. has ordered it to be paid to him, 
by indorsing it either specially or in blank. If he had declared specially upon it, he must 
have averred that the note was indorsed to him, and, until our statute changed the law, he 
was required to prove that averment by showing that the payee’s indorsement was genuine. 
Upon this the plaintiff asked leave to amend, and it was granted. 

The law upon this subject is thus stated by Professor Greenleaf, in 2 Greenleaf on Evidence, 
§ 163, page 159: “the plaintiff must prove his interest in the bill or note, or his title to sue 
thereon. Where the plaintiff was not the original party to the contract, but has derived his 
title by means of some intermediate transfer, the steps of this transfer become, to some extent, 
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material to be proved. The extent to which the proof must be carried, will generally depend 
upon the extent of the allegations in the declaration. Thus, if a note payable to A. B. or 
bearer, is indorsed in blank by the payee, and the holder, in an action against the maker, 
declares upon the indorsement, he must prove it; although the allegation of the indorsement 
was unnecessary, for he might have sued as the bearer only, in which case the indorsement-need 
not be proved.”? King v. Milsom, 2 Camp. 5; Peacock v. Rhodes, 2 Doug. 633; Wayman 
v. Bend, 1 Camp. 175; Wilbour vy. Turner, 5 Pick. 526; Blakely vy. Grant, 6 Mass. 386. 


JOHNSON’S LAW CATALOGUE, 1850. 


Messrs. T. & W. Johnson, of Philadelphia, Law Booksellers, have published a catalogue of 
their works, in a neat little volume of 144 pages. We have found the former editions of this 
catalogue a very uscful manual, and the present edition seems better than its predecessors. 
It contains a list of Johnson’s Law Library, of the English Common Law Reports, Ecclesi- 
astical Reports, Exchequer Reports, Crown Cases, an Alphabetical Index to the American 
Reports, a list of American Reports, Statutes, and Digests, and of the English Reports, com- 
mencing with the reign of George III. The price of eaeh work annexed, is very convenient. 


WRITING FOR THE PRESS. 


As all professional gentlemen may have occasion to write for the press, it may not be amiss 
to give a few hints, which experience has suggested, upon that subject. ‘You write an - 
elegant hand,”’ said the late Charles Chauncey, of Philadelphia, to one of his students; “ it 
has only one fault.’”” The young man was delighted with such discriminating praise. “And 
that,’ added the distinguished lion of the bar, “is, that it is entirely illegible!” The 
chirography of some men displays astonishing ingenuity. They make the simplest sentenees 
contain inscrutable mysteries. A friend lately explained to us how this happened. “ Some 
men,” said he, ‘‘ when they wish to communicate their ideas upon paper, dip a spider in*ink 
and let it crawl over the sheet; and they call that writing.”” Now all this printers Miom- 
inate. The manuscript should be legibly written, on one side only of a full foolscap sheet, 
with a margin an inch wide on the left side of the page, written without abbreviations, with 
as few interlineations as possible, with particular clearness as to proper names and terms of 
art; punctuated, if the writer is sure he knows how to punctuate ; for if he does not know, 
he had better leave it to the printers, who do know ; with each paragraph distinctly indicated, 
and the pages regularly numbered. Ina word, the manuscript ought to be so written that. 
the author would not be ashamed to see it printed precisely as he has prepared it. The 
printers’ rule is, follow copy. If you wish a sentence italicized, underscore it; if in small 
capitals, underscore it with two lines; and if in capitals, with three. 





BREVITIES. 
Coke in his preface to 11 Reports says, ‘‘ Of writing many books, saith Solomon, there is 
no end; which is wnderstood of such as are written to no end.”’ 


There is no conclusive rule of law that because the party has the means of knowledge, he 
has the knowledge itself,—-Zindal C. J. in Bell v. Gardiner, 4 Man. G. 11. 





